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Committee on Interstate and Foreign Commerce, 

House of Representatives, 

FHday, April 20, 1906. 

The committee met at 10.45 o'clock a. m., Hon. William P. Hep- 
bum (chairman) in the chair. 

The Chairman. The committee will be in order. The special or- 
der is the consideration of two bills, Nos. 4438 and 16G76, relating 
to the limiting of hours of labor of railroad employees. These two 
bills are before the committee now. Is there any gentleman who 
wants to be heard ? 

Mr. NoRRis. Mr. Fuller is here, who has another engagement, and 
if it is satisfactory to the committee I will give way and let Mr. 
Fuller be heard first, because, like the poor, you have me with you 
..Iways and you can not always have him. 

The Chairman. Mr. Fuller, we will hear you. 

STATEMENT OF MB. H. B. FXTIiliEB. 

Mr. Fuller. I thank you very much, Mr. Norris. I wish to speak 
briefly in support of House bill 16676, the purpose of which is to 
prevent railroad companies en^ged in interstate commerce from 
working their employees excessive hours without rest. That there 
have been many serious accidents in which lives have been lost as the 
result of men working excessive hours I do not think will be seriously 
questioned. That being true, the question which confronts usis. 
How to prevent t hem in thej fixture? The men I represenT wish to 
do this. 

Mr. EscH. Whom do you represent? 

Mr. Fuller. I represent the Brotherhood of Locomotive Engi- 
neers, the Brotherhood of Locomotive Firemen, the Order of Rail- 
way Conductors, and the Brotherhood of Railroad Trainmen. 

Mr. Bartlett. Those organizations embrace about all the railroad 
employees who are engaged in running trains? 

Mr. Fuller. That is, that this bill would directly affect. 

Mr. Bartlett. You represent all the men engaged in running the 
trains — ^the employees? 

Mr. Fuller. Yes, sir. We approach this question with caution, 
and I say that for the benefit of the committee. We realize that it 
is a somewhat difficult thing to really protect life and limb as it 
should be protected by limiting the hours of service, and at the same 
time not take into consideration the conditions which surround the 
service of railroad employees, also the question of delay to both 
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4 HOURS OF SERVICE OF RAILROAD EMPLOYEES. 

passengers and property, and it is after a great deal of consideration 
that we submit this proposition to you. 

Our organizations nave in the past tried to meet this question, both 
in the way of agreements with the railroad companies themselves 
to the effect that men would not be required to work excessive hours 
without rest and also with efforts at State legislation. We have 
written agreements with most of the railroad managements of the 
country which provide that after men engaged in train service have 
worked a certain number of hours, generally sixteen, they shall be 
entitled to a certain number of hours for rest, generally a minimum 
of eight hours. I have here a list of the roads with which we have 
those agreements. This list is taken from a book of schedules of 
the wages and other conditions of emplovment on the various rail- 
roads of the country, which was compiled by two of the organizations 
I represent, and it contains the official wage schedule:?, which have 
the signatures of the representatives of our organizations, as well as 
those of the railroad officials themselves, so it is as authentic as any- 
thing possibly can be on that point. I will not take time to read them 
unless the committee wish me to do so. 

Mr. Richardson. Let me ask you one question, for information. Is 
it not true that engineers on the railroads are not paid a fixed salary, 
but that their pay is a variable salary that they get according to the 
pay for mileage, according to the number of miles that they run ? 

Mr. Fuller. There are some of them paid by the month ; but it is 
also agreed that a certain number of miles shall be considered a 
month, so that it is really a mileage basis. 

Mr. Richardson. And they are paid according to the number of 
miles that they run ? 

Mr. Fuller. Yes, sir. 

Mr. Richardson. That is what I understood. 

Mr. Fuller. Yes. 

Mr. Gaines. Is it not really an hour basis — ^by the hour? 

Mr. Fuller. In some places it is on an hourly or daily basis. On 
most of the railroads it is on a mileage basis, especially west of the 
Missouri River. In the eastern part of the country, where the traffic 
is more dense and where it is harder to strike a fair proposition from 
a mileage standpoint, it is based upon days or hours. There are 
some roads which have it on an hourly basis and a mileage basis also. 
For instance, on these roads which are on a mileage basis, 100 miles, 
it is provided, shall be considered a day, and if they do not make that 
in ten hours, then they get overtime for all over ten hours. 

I have here also a table of the State laws. 

Mr. Mann. Did you give the substance of those contracts that you 
said you had there? 

Mr. Fuller. I will append these to the record. This table shows 
the name of the road and the number of hours the men work before 
they are entitled to rest and the number of hours allowed for rest. 

Mr. Mann. What are those — ^some of them ? 

Mr. Fuller. That is, the names of the roads? 

Mr. Mann. The name of the road and the number of hours' rest, 
etc., in one specific case. 

Mr. Fuller. Here is the Alabama Southern first. They can not 
work their men over twelve hours, according to their agreement, with- 
out eight hours' rest. 
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On the Atlantic, Knoxville and Northern conductors work twelve 
hours or more and have eight hours' rest. On the Baltimore and 
Ohio the maximum is sixteen hours with eight hours' rest. 

On the Buffalo, Rochester and Pittsburg it is sixteen hours and 
eight hours' rest. There are about three pages of this list. 

Mr. Mann. You might pick out and give us a few of the larger 
roads. 

Mr. Bartlett. How about the Pennsylvania Railroad ? 

Mr. Fuller. With the Pennsylvania, unfortunately, we have no 
written agreement. 

Mr. NoRRis. Have you the Chicago, Burlington and Quincy? 

Mr. Fuller. No; I have not; but here is the Burlington, Cedar 
Rapids and Northern. It is sixteen and eight. 

Here is the Great Northern — fourteen hours and eight hours' rest. 

The Illinois Central has sixteen hours' work and eight hours' rest. 

The International and Great Northern has sixteen hours and eight 
hours' rest. 

The Louisville and Nashville is sixteen hours and eight hours' rest. 

The Michigan Central is sixteen hours and eight hours. 

The Missouri Pacific is sixteen hours and eight hours. 

The Missouri Pacific, St. Louis and Iron Mountain is sixteen hours 
and eiffht hours. 

The Northern Pacific is sixteen hours and eight hours. 

The Omaha, Kansas City and Eastern allows the men to judge for 
. themselves what the maximum shall be, and they are allowed eight 
hours' rest. 

Table showing the maximum number of hours trainmen are required to work without rest, 
and the number of hours allowed for rest, according to written agreements between the 
railroad managements and the employees. 



Name of road. 



Number of hours worked before be- 
ing entitled to rest. 



Number of 

hours allowed 

for rest. 



Alabama and Southern 

Atlantic, Knoxville and Northern 

Baltimore and Ohio 

Buffalo, Rochester and Pittsburg 

Burlington, Cedar Rapids and Northern 

Central Vermont 

Chicago and Grand Trunk 

Chicago, Milwaukee and St. Paul 

Chicago and North-Westem 

Chicago, St. Paul, Minneapolis and Omaha . . 
Cincinnati, New Orleans and Texas Pacific . . 
Cleveland, Cincinnati, Chicago and St. Louis 

Cleveland Terminal and Valley 

Colorado Midland Co 

Colorado and Southern 

Denver and Rio Grande 



12 hours and completed runs 

Conductors, 12 hours 

16 hours 

....do 

....do 

....do 

do 

Men to judge of their own condition 



Duluth and Iron Range 

Duluth, Missabe and Northern 

Pnluth, South Shore and Atlantic. 

Erie 

Florence and Cripple Creek 



16 hours 

do 

do 

Men to judge for themselves 

16 hours , 

Not required to go when they claim 
they need rest. 



Georgia Southern 

Grand Trunk 

Great Northern 

Gulf, Colorado and Santa Fe 

Houston and Texas Central 

niinois Central 

International and Great Northern 

Kansas, City Fort Scott and Memphis 

Kansas City, Memphis and Birmingham . 
Kansas City, Pittsburg and Gulf 



16 hours , 

Not required to go out when they 
need rest. 

12 hours , 

16 hours 

14 hours 

16 hours 

....do 

do 

....do 

do 

Conductors 16 hours 

16 hours 



8 hours. 

Do. 

Do. 

Do. 
10 hours. 
8 hours. 

Do. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 



7 hours. 

8 hours. 

9 hours. 
8 hours. 



Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
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Table shomng the maximum number of hours trainmen are required to work without rest, 
and the number of hours aUotoedfor rest, «te.— CJontinued. 



Name of road. 



Number of beam worked before be- 
ing entitled to rest. 



Number of 

hours allowed 

for rest. 



Louisville, Evansville and St. Louis 

Louisville and Nashville 

Michigan Cen tral , 

Minneapolis, St. Paul and Sault Ste. Marie ... 

Missouri Pacific 

Missouri Pacific, St. Louis and Iron Mountain, 

Montana Central , 

New Orleans luid Northeastern , 

New York, Chicago and St. Louis , 

New York, Ontario and Western 

Norfolk and Western , 

Northern Pacific 

Ohio Southern 

Omaha, Kansas City and Eastern 

Oregon Railroad and Navigation Co 

Oregon Short Line 

Pere Marquette 

Pittsburg, Bessemer and T^ke Erie 

Pittsburg and Lake Erie 

Pittsburg and Western 

Rio Grande and Southern 



18 hours . 
16 hours . 
....do... 



San Francisco and San Joaquin Valley. 

Santa Fe , 

Southern 

Southern California 

Southern Pacific 

St. Joseph and Qrand Island 

St. Louis and San Francisco 

St. Louis Southwestern 

Texas Pacific 

Toledo and Ohio Central 

Union Pacific 

Wabash 

Wisconsin Central 

Yazoo and Mississippi Valley 



....do... 
....do... 
14 hours . 
16 hours . 
....do... 
....do... 



16 hours 

do 

Men to judge for themselves 

16 hours 

do 

12 hours 

16 hours 

do 

do 

Not required to go out when they 
claim they need rest. 

16 hours ; 

do 

18 hours 

16 hours 

....do 



16 hours 

do 

20 hours 

16 hours 

do 

do 

Men to judge for themselves. 
Conductors, 16 hours 



8 hours. 

Do. 

Do. 

Do. 

Do. 
10 hours. 
8 hours. 

Do. 

Do. 
10 hours. 
8 hours. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 



Do. 

Do. 
10 hours. 
8 hours. 

Do. 

Do. 

Do. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 



I also have here a leaf taken from the ^'Rest register" of the Chi- 
cago and North- Western road, which shows the rest allowance rule of 
that company. This rule was, 1 understand, adopted since the agree- 
ment from which I quoted was made. 

[Minimum rest allowance rule: 10 hours or less on duty, 8 hours rest; 12 hours on duty, 10 hours rest; 
14 hours or more on duty, 12 hours rest.] 

Chicago and North- Western Railway Company. 
Rest register, station. 



Date. 



No. or kind 
of train. 



Where 
fr(Hn. 



Hours on ' Times of Engineer or Fireman or Brake- 
duty, arrival, conductor, brakeman man. 



Time 
called. 
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Table of the State lawe, showing the mojcimum number of hours above which trammen or 
enginemen should not be required to worky and Uie minimum number of hours aUowed 
for rest. 



State. 


Maximum time above which employees shall 
not be reqniied to work witiiout rest. 


Amount of time allowed for 
rest 


Arizona 


16 hours 


9 hours. 




do 


8 hours. 


Ck)lorado 


do 


10 hours. 


Florida 


13 hours.. , 


8 hours. 


Qeorgia 


do 


10 hours. 


Indiana 


L 16- hours 


8 hours. 


Michigan 


24 hours 


Do. 


Mlxmeaota 


Other than engineers and firemen, 20 hours 

Engineers and flreraen, 14 hours 


Other than engineefs and 

firemen, 8 hours. 
Engineers and firemea, 9 


Nebraska 


18 hours 


hours. 
8 hours. 


New York 


24 h ours - 


Do. 


Ohio 


15 hours 


Do. 


Texas 


16 hours 


Do. 









The Chairman. You named one company there whose contract 
contained the provision that the men were to determine for them- 
selves what the hours of labor should be, and the hours of rest. Now^ 
in that case, what did they determine upon ? 

Mr. Fuller. I could not say as to wnat they determined on. You 
would have to be acquainted with each particular case. In some 
cases the men would demand rest, probably, when they had worked 
sixteen hours, and in some cases less, and in other cases they might 
not demand any ; and I was going to touch upon the fact that there 
are some men who want to work excessive hours and are willing to 
endanger not only their own lives, but the lives of their fellow-work- 
men and the lives of the public in order to increase their earnings. 

Mr. Mann. What is the practical operation of that sixteen-hour 
basis? 

Mr. Fuller. The practical operation? 

Mr. Mann. Yes. 

Mr. Fuller. I was going to get to that. 

Mr. Mann. Very well. 

Mr. Wanger. Does not the desire to work overtime often arise 
from the desire to have longer hours off at home ? 

Mr. Fuller. That is true. 

Mr. Wanger. Instead of spending the night at some other town ? 

Mr. Fuller. Yes, sir; that is true; and I hope that all those con- 
ditions will be brought out before the committee, because I do not 
want you to pass upon this question without having everything con- 
nected with it before you. 

Mr. EicHARDSON. 1 ou say that it was sixteen hours in Alabama 
and eight hours' rest. Have you ever heard any complaint about 
that? 

Mr. Full. No, sir; I do not recollect any specific complaint from 
that road. 

Now, I believe these agreements which we have with the manage- 
ments have done more to keep down excessive hours than have flie 
State laws, for the reason that the State laws have become dead letters 
through lack of enforcement. There are twelve States which have 
laws. 

Mr. EscH. There are two more, making fourteen altogether, now. 
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Mr. Fuller. There are? I did not know that Thank you. 

Mr. EscH. Kansas and Missouri passed laws last winter." 

Mr. Fuller. Now, the maximum in those States runs from twenty- 
four hours down to thirteen hours — that is tlie maximum number of 
hours that the men can be worked — and the hours of rest run from 
ten down to eight ; but I do not know of a State which has one of these 
laws where it is enforced to-day. 

As I say, the agreements have done more than the State laws, be- 
cause of the failure to enforce the State laws and because of the loop- 
holes in them. But these agreements are not sufficient to properly 
protect life and limb upon railroads, and we ask this legislation 
wholly upon that ground, upon the ground of safety ; and for this 
reason: These agreements are disregarded by the managements an<l 
disregarded by some of the men. Men with the fear of disfavor in 
the eyes of their immediate superior officers permit themselves to be 
worked when they are physically unfit for it. Generally speaking, a 
man wants to stand as high in the eyes of the man whom he looks to 
for promotion and advancement in the service as his fellows, and if 
he refuses to work when that officer wants him to work it may be that 
the men next in turn who follow him will* work. For instance, one 
man will come in off the road and the next one to follow him is the 
next to go out, and if the first man that comes in refuses to go be- 
cause he had not sufficient rest when there was a train to go out, in 
many cases the fellow that follows him would submit and go out. 

Now, the first fellow knows that, and he permits himself to be 
pressed into the service as a result of that condition when he knows 
conscientiously that he ought not to work. Now we, the men that I 
represent here, want to shoulder our part of the responsibility for 
this condition, and we want the railroads, of course, to shoulder theirs. 
And here is a condition which exists. 

There are some men, although they are not in the majority, who, 
as I said, are willing to risk the safety of their own lives and limbs 
and those of the traveling public in order to increase their earnings, 
and they go out when they Know they are physically unfit for it, and 
when they ought to be at home and in bed. This has a demoralizing 
effect upon the service on account of the influence it has on the other 
fellow whose conscience dictates to him that he is really doing some- 
thing wrong when he goes out when he is not fit for it. 

The crew dispatcher, who is the man who has immediate charge 
of these men, wants men who are always ready to work, and that 
class of men get his smiles, naturally. The crew dispatcher has a 
trick to work, and it may be one of eight hours or twelve hours, and 
during his trick he wants his end of the business to be kept going just 
as well as the machinery end, and when the roundhouse foreman 
turns out the power — the engines — to move the traffic, and there is any 
4elay on account of men not having sufficient rest, the crew dispatcher 
has got to account for that. Now, he wants things to go without a 
hitch, and I am not attaching any particular blame to him. It is a 
result of conditions. He wants to keep the human end of it going 
just as well as the machinery end. That has a bad effect on the 
service; and the result is that these agreements are habitually vio- 
lated; they are not lived up to; they are disregarded by both the 
companies and some of the men. 

Mr. Mann. Is that caused by a lack of number of employees ? 
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Mr. Fuller. Well, it may be in some cases ; yes, sir ; that is true. 

Mr. Mann. If there were more employees would there be the same 
temptation, or is it because the employees are not handy to go out at 
once ? 

Mr. Fuller. Of course the more men they have the less hours they 
^ill have to work apiece ; but many times it is a result of mismanage- 
ment. 

Mr. Bartlett. And also some employees are more prompt to attend 
to their duties ; that is, they would be on hand to go, and others would 
not be? 

Mr. Fuller. They are all compelled, as a matter of discipline, to 
be prompt. That question does not figure so much. 

Mr. Bartlett. It does not? 

Mr. Fuller. No, sir. If a man is not entitled to the rest under the 
agreement he has got to get around or answer for it. If the caller 
goes after a railroad man and he is not ready to respond to duty he 
IS disciplined, unless he has not had a sufficient amount of rest accord- 
ing to the agreement. 

Here is another condition — I am glad that you asked that question, 
Mr. Mann : I know of one man being killed and two injured as a re- 
sult of men being forced to go out in this way. The greater number 
of crews a railroad company has in its service the greater the number 
of cabooses it has to have, because each crew is assigned a caboose. 
You take it on a long run, where the trips are long, and a crew may 
come in, and they are tii'ed out, and the conductor says to the crew 
dispatcher, " I am going to mark up eight hours for my crew." That 
is notice that they are going to take that much rest. The dispatcher 
says, "All right ; if you do I will put another crew on your caboose." 
That meant to that crew that they would not get only eight hours' 
rest, but that another crew would take their caboose and go off on a 
long run, and might be gone perhaps for two or three days, and they 
would lose a lot of time waiting for the caboose to return. 

Now, that influence was brought to bear for the pjurpose of getting 
those men to go out, because the train dispatcher did not want to go 
to the trouble to call another crew or to answer for a delay. Those 
men submitted to that in this case and went out, and on their return 
trip, when they were within 8 or 10 miles of where they started from, 
the train came up behind another one and stopped and the flagman 
and the conductor were sitting up in the cupola of the caboose, and 
the flagman got down on the floor of the caboose and picked up his 
white lamp and his red lamp, and the conductor supposed that was 
sufficient and did not pay any further attention to him, supposing 
that he was going to attend to his duties. But that flagman, after 
having done that — ^having picked up those lamps — actually keeled 
over on the bunk and went to sleep, and another train came down and 
ran into that train and killed one man and injured two others. 

The Chairman. How long had that man been at work ? 

Mr. Fuller. I do not remember the hours, but it was investigated 
by the coroner's jury. I had a copy of the coroner's verdict in that 
case, and I submitted it to the Industrial Commission in my testi- 
mony. I think they were on duty between thirty and forty hours, 
somewhere along there. 

The general surgeon for that company is a personal friend of mine, 
and we were talking about the accident one day — we happened to take 
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dinner at a restaurant together — ^and he told me that he rode over 
from the depot to the hospital in the ambulance with the brakeman 
and flagman, and he said he sat in the seat in front and he could hear 
the brakeman say to the flagman, " If I die, you are the cause of it; 
you did not go back and do your duty," and he heard the flagman say 
that he intended to do it, but he could not remember anything after 
he picked up his white and red lights. 

There is this about it, that man was working directly against 
nature, and that is a thing we can not successfully do. 

A man who is always kicking for rest and insists upon a rigid 
enforcement of the rule is called a " kicker," and he does not like that. 

Mr. Mann. What is the fact? Do the men habitually work six- 
teen hours ? 

Mr. Fuller. The case which I cited was on a road which agrees 
to give the men eight hours' rest after working sixteen hours. 

Mr. Mann. You say that they have an agreement for sixteen hours. 
What is the number of hours that they commonly work? They do 
not always work sixteen hours, habitually ? 

Mr. Fuller. Not always, but sixteen hours is small in comparison 
with the time that they sometimes consume on a trip. 

Mr. Mann. Sixteen hours on a caboose, where a brakeman could 
take a nap in the caboose, would not make it excessive, but it would 
be very excessive for the engineer. 

Mr. Fuller. The service on railroads is becoming more exacting 
every year. The trains are increasing in size, and there is not much 
time to sleep on the road, not while the train is running. If a train 
pulls in on a sidetrack, the men may go to sleep for a little while; 
out accident is liable to result from men sleeping, even while on a 
sidetrack. I think a man should not be required to work above a 
certain number of hours, and that number should be small enough to 
enable him to give up to the company and the traveling public and 
himself and fellow-employees the best that his nature provides, and 
he should not be dead on his feet, going around stupid and liable to go 
to sleep. Why, these men will sit right down on the railroad tracks 
and go to sleep ! Think of men so badly pushed for sleep as that ! Now, 
it seems almost beyond belief that a man who has been a railroad man 
for years will absolutely sit down on the track and go to sleep, when 
he knows that another train is liable to come along and kill him, but 
they will do it. They would not do that if they were not so pressed 
for sleep. When a man goes without sleep a certain length of time, 
he is not responsible for what he does. 

Mr. Mann. Of course we all know about what a man can do with- 
out sleep. He is on duty for sixteen hours and oflF duty for eight 
hours ; and the man does not live that can work twelve hours and be 
off eight hours and go home and eat and get rest and then come back 
on again for another twelve hours, and keep it up. 

Mr. Fuller. It may be that between two trips they would be in 
off the road for twelve hours, or perhaps twenty-four hours, but in 
other cases they go out without any rest. 

Mr. TowNSEND. Let me ask you if in any trip or any considerable 
number of trips that trip could be made in twdve hours? 

Mr. Fuller. There are lots of trips made in twelve hours. They 
do not make as many of them as they did since they have increased 
the tonnage. 
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Mr. TowNSEND. What would you do with the train that took twenty 
hours to make the trip? Would you have a provision to change the 
(Tews in the midst of the trip ? 

Mr. Fuller. Now, I will tell you about that. We have provided 
m this bill that all those matters should go before the Interstate 
Commerce Commission, and we do not seek to lay down the rule here 
to meet that contingency. That is one of the difficulties; there is no 
doubt about that. But, as I say, we have approached this matter 
with caution, and we think we can properly make a start under this 
bill, and that it will furnish some relief and will not make proper 
operation of a railroad impossible. 

Mr. TowNSEND. Another question: If you were to change crews 
instead of compelling the old crew to still continue work, would you 
in reality impose any additional expense upon the railroad? As I 
understand it, a crew now that works overtime gets extra pay ? 

Mr. Fuller. They do. 

Mr. TowNSEND. The proposition is that that extra pay would go 
to the regular crew after that? 

Mr. FuLi^K. Yes. Generally speaking, it is not a matter of ex- 
pense. Yes; I know of a road which has a division running each 
way out of a certain point. For years men were not required to 
make a round trip over both of these division^ without rest, but re- 
cently they have put long runs on, starting at one end of the road and 
taking a train through over both divisions and return without rest, 
where previously the men were only required to make a round trip 
over one division without rest. Now the average time that the men 
put in on the road in making that trip runs between twenty and 
twenty-four hours. You see, that is deliberate. It would cost the 
railroad company no more when that crew brought that train to this 
central division point to have a new crew there to put right on it 
and let them take it to the other end of the road. But they say they 
are obliged to do it as a matter of competition. Those trains carry 
no perishable freight. 

Mr. Mann. What road is this? 

Mr. Fuller. I would not care about mentioning any road. It is 
coke that they carry, and that would not sour even in August. 

The men resented that. When they put these runs on they adver- 
tised them. The oldest men in the service were entitled to these runs, 
but the old men would not bid for those runs, and the younger men 
in the service were compelled to take them. 

Mr. Mann. Do they require the engineers to run twenty- four 
hours ? 

Mr. Fuller. Yes, sir; engineers and firemen both; they run them 
right through. 

Mr. Bartlett. Single trips? 

Mr. Fuller. Round trips. 

Mr. TowNSEND. I do not understand how that would make it more 
profitable to the railroad. 

Mr. Ft;ller. It is not more profitable, but they want to save thi^ 
delay in changing crews at this central point. 

Mr. TowNSEND. How long would that take ? 

Mr. Fuller. Not over fifteen or twenty minutes. 

Mr. Mann. Which takes you the longest time, usually, a through 
train or a way train ? 
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Mr. Fuller. Going over the road ? 

Mr. Mann. Which makes the lon^st time for the men to be in the 
service, a through train or a way train ? 

Mr. Fuller. The local freignt, as a rule, makes one trip over the 
road — that is, just one way, and they do that in the daytime. What 
they call a chain-gang crew, a through freight or rounds crew, go 
to the other end and come back immediately, and as a general rule 
they are on the road longer than the way freight. Of course it does 
not take them, generally speaking, as long to get over the road one 
way as a way freight, because a way freight stops and switches at 
various stations. The excessive hours apply more outside of the local 
freight. 

Mr. Mann. Is it not a common thing for the local or way freight 
to be sidetracked so that it takes more Uian twelve or fifteen hours to 
make that run ? 

Mr. Fuller. They do that. I know of one road where they only 
run a local freight once a week, and they start out with fifty or sixty 
cars, and it takes them sometimes two days to go one way over the 
division. 

Mr. Mann. Where it is a common thing for the local freight to be 
laid out and detained, what would happen in a case of that sort 
about the length of hours? 

Mr. Fuller. They generally go on and complete their trip to the 
terminal unless the hours are so excessive, say, twenty-four, and they 
will lie down in the middle of the road, or wherever they can get 
a man to watch the engine; or where they can not get some one to 
watch the engine the engineer and the firemen have to sleep and look 
after the engine too, lode after the fire and the water. The crew, of 
course, can sleep too, but that is not the right kind of rest. 

Mr. Mann. You provide to prescribe a maximum number of hours 
above which the company shall not permit a man to remain on duty. 
There seems to be no exception to that. What would happen if you 
had a passenger train that stops and is laid out ? 

Mr. Fuller. I think that condition would be provided for by the 
Commission. 

Mr. Mann. How could it be under this provision of the bill? 

Mr. Gaines. It seems to me that it would not be; but would it not 
be sufficient to ask Mr. Fuller if he agrees that there should be 
exceptions ? 

Mr. Fuller. Yes; there should be. There is no doubt about it. 
But I want to call attention to this in that connection : The exception 
provisions are the means of the defeat of the purpose of the present 
State laws — that and the lack of enforcement, of course. 

Mr. EscH. All the State regulations provide for casualties, do thev 
not? 

Mr. Fuller. Yes, sir; and as a result of those provisions the whole 
purpose of the law is defeated. They go ahead and violate the law. 
The exceptions to the rule are so great and so many (and contingen- 
cies arise, and some of them could be avoided) that they consider 
that they have got license, and they go ahead, and there is no enforce- 
ment of the law. 

I want to suggest this, that if Congress was going to provide the 
contingencies to vary from the rule, then Congress Siould lay down 
the rule as to the number of hours itself. That is the reason we did 
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not ask Congress to do that. We were going to allow the Commis- 
sion to provide for the contingencies. 

Mr. Mann. But you do not leave it with the Conmiission. 

Mr. Fuller. It was our intention to ; and if the bill is so tight that 
they could not, it should be amended so that they can. 

Mr. Mann. There are two ways in which railroad employees can 
be worked too long: First, by having too long regular runs, which 
necessarily and ordinarily take more than the proper number of 
hours ; and second, by sending out men after they nave come in off of 
another trip. 

Mr. Fuller. Yes, sir; but it is not always the length of the runs; 
but the locomotives are loaded above their real capacity, and where 
trains used to go over a road in twelve hours it now takes from 
eighteen to twenty hours. The whole tendency lately has been to 
increase the tonnage to the fullest extent, and that causes delay. 

Mr. Mann. Is it your primary purpose to require the railroads to 
shorten the length of the trips, or to prevent the trainmaster, or who- 
ever has charge of it 

Mr. Bartlett. The train dispatcher. 

Mr. Mann. Not the train dispatcher — from sending out a crew 
when they ought to be in and resting? 

Mr. Fuller. Our purpose is to prevent these excessive hours ; and 
we will not dictate how they should do it. But in my opinion the 
shortening of the run is the best way, because that gives men more 
time at home. The shorter a man's run is from the terminal, the 
easier it is for him to get home, and we must all admit that the home 
is the proper place for a man to rest and to put in his spare time, both 
from a physical and a moral standpoint. We would rather see it 
done that way. But the main thing is to protect the lives of those 
people who are employed on the railroads and of the people who 
travel over them. 

Mr. Bartlett. What do you mean, in the last section, next to the 
last line, by the words " proximity to trains ? " What do you mean 
by that, if you please, operating " in connection with or proximity to 
trains?" 

Mr. Fuller. We put that in there to meet this contingency. Con- 
gress can legislate as to interstate commerce. 

Mr. Bartlett. Yes; I understand that. I understand what you 
mean by " in connection with," but I want to know what you mean by 
" proximity to ? " 

Mr. Fuller. For instance, here is a railroad. One train is loaded 
with interstate commerce. Another one is loaded with State commerce. 
The train bearing the State commerce is within sufficient proximity to 
the interstate train to cause accident to the interstate train if the 
men on that State train are worked excessive hours. Now, to protect 
the interstate commerce or the men on the train hauling it, it is just 
as necessary in that case that these men on this State train should 
have sufficient rest. Damage can be done to interstate commerce 
just as easily by their being overworked as if the men on- the inter- 
state train were overworked. Now, we want to suggest this to the 
committee : That Congress can in its regulations, in trying to protect 
that interstate commerce and the employees employed thereon, or 
the interstate passengers who are carried on that train, protect them 
by saying in effect that they shall not be brought in proximity to a 
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train on which the men have not had sufficient rest. That was our 
idea. 

Mr. EscH. One other question. As the bill is drafted it sets the 
machinery in motion on information. Would it be better to have it 
set in motion on complaint ? 

Mr. Fuller. We considered that question. 

Mr. Bartlett. You also provide that if, after investigation, such 
information is found correct, and so forth, action shall be taken. 

Mr. Fuller. There is information that comes to the Commission. 
It has various sources of information. If we made it contingent upon 
complaint, it would be necessary for some of the employees to make 
formal complaint to the Interstate Commerce Conmiission. It would 
also be necessary for them to appear and produce proof; and while 
that is perfectly legitimate, it picks out those men wno really want to 
stop this evil and want to do the right thing; it picks them out and 
subjects them to the disapproval of their employers to the extent, in 
many cases, of dropping them from the service. Suppose an em- 
ployee complained and the Commission laid down a rule. The road 

15 then confronted with a set of rules laid down by the Commission 
fixing a maximum number of hours beyond which it can not work its 
men. Now, I think naturally that road would rather be without that 
restraint, and it would say : " Who is to blame for this ? " " One of 
our own employees." I think it goes without saying that that man 
could expect when an opportunity came, at least, he would be dropped 
from the service. 

Mr. Mann. Your theory is to have the Interstate Commerce Com- 
mission follow up with an inspection and look it up? 

Mr. Fuller. Yes, sir. The Interstate Commerce Commission now 
takes cognizance of these abuses ; not abuse of law, but these excessive 
hours, because it comments on them in its reports and bulletins. 
Now, where does it get that information ? The accident law of Con- 
gress requires that the roads shall report to the Commission, and the 
Commission can prescribe the form of the report, and can follow that 
report up by questions to the railroads, and ask how long these men 
have been on duty ; and they do that to-day, and the bulletins of the 
Commission show many cases where lives have been lost by working 
men excessive hours. We want to put that responsibility on the Com- 
mission. In addition to that it has a force of inspectors traveling 
around the country to-day who come in contact with these conditions, 
and it can get information in that way. 

We think it is better to leave this with the Commission. If you 
do not, if you make it contingent upon complaint, the law will not be 
enforced, for the men will not make complaint because they will fear 
it will be laid up against them. We have a safety-appliance law, for 
instance. I know of cases where that has been violated. I know of 
one in particular, where an employee was blamed for making com- 
plaint to the Interstate Commerce Commission for the violation of 
that law by the railroad, and he was discharged for it. He was told 
that he was discharged for it in so many words. And the committee 
that called upon the management to have his case adjusted were told 
without any blush whatever that that was the reason he was dis- 
charged — that he was getting them into trouble. They say they do 
not want any spies in their service. 
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The Commission has a means of getting this information now. 
Its files are teeming with cases of excessive hours. They are working 
men excessive hours, and when they ought not to, and men are being 
killed and injured as a result of it; and not only that, but they are 
permitting the men who think more of increasing their earnings than 
of the sarety of themselves and others to do it; and I want to put 
just as much emphasis on my condemnation of that class of men as 
I do on the railroad companies who take advantage of it, because 
they are just as bad; and 1 say the fact that we have two influences 
which lead to the doing of this thing — where we have men who want 
to work and endanger the lives and limbs of themselves and passen- 
gers and their fellow-employees, in addition to the company desiring 
to work them overtime — emphasizes all the more the necessity for 
Clongress to take control. And I want you to understand this, that 
if there is a law passed it will be displeasing to that class of men. 
But is that any reason why Congress should not protect this great 
interstate traffic which the Constitution puts under its guardianship ? 
We did not come to you asking for legislation on this question until 
we had exhausted every means at our command to remedy it. 

Mr. Mann. In speaking of the Constitution, have you taken any 
opinion as to whether this would be constitutional if enacted into 
law? 

Mr. Fuller. I will say this: The title of this bill I think clearly 
expresses its purpose. 

Mr. Mann. I mean this : I want to know whether this is endeavor- 
ing to confer legislative power upon the Commission ? 

Mr. Fuller. Well, I suppose we can answer that better by waiting 
for the result of the rate bill and seeing what happens to it. 

Mr. Mann. We claim that in the rate bill we ao not confer legisla- 
tive power. Have you taken the opinion of counsel on that subject ? 

Mr. Fuller. We have not taken that into consideration, but we 
have this: Congress has required safety appliances with a view of 
protecting life and limb, and it has just as much authority to protect 
life and limb from danger as a result of working men excessive hours 
as from any other cause. 

Mr. Mann. In the safety-appliance act we did not simply say that 
the Interstate Commerce Commission could do what it pleased. 

Mr. Fuller. No, sir. 

Mr. Adamson. Suppose we just provide that it shall be unlawful 
for any man to be worked over eight hours, and then ask the Inter- 
state Commerce Commission to see that enforced ? 

Mr. Fuller. Then you would immediately get into trouble. We 
would like to see it done that way. I think it would be better to do 
that. Then this question that you speak of would not come in ; but 
it would not be practical to lay down an eight-hour rule on railroads. 

Mr. Mann. I do not want to be engaged in enacting legislation of 
that sort, which would be unconstitutional, or which could not be en- 
forced. 

Mr. Fuller. We will cheerfully submit that point to this com-, 
mittee, and whatever they think is right we will accept. We want to 
cooperate with you just as much as we can and to get a start. We do 
not think this bill, if enacted into law^ would cure the evil, but it is a 
start 
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Mr. Adamson. Thev think it is unwise and unhealthy for a Gov- 
ernment clerk to work over seven hours a day. Do you think rail- 
road work is more favorable to health than that ? 

Mr. Fuller. I say this, that if the operation of trains were such 
that trains could be stopped and men relieved and go to their homes 
and get back to their work at any time, there would be no more neces- 
sity for men to work more hours in railroad service than in the Gov- 
ernment service; but I think it would be wrong, absolutely so, for a 
j)assenger crew on one of the transcontinental lines out in the Ameri- 
can Desert, simply because as a result of casualty it had been on duty 
for the rejjuired number of hours, to stop work and tie up the train 
with all its passengers out there until they could take a certain 
amount of rest. 

Mr. Adamson. That is an exigency ; but we do not want to manu- 
facture exigencies. 

Mr. Fuller. No, sir ; but I simply say that in answer to your ques- 
tion as to whether railroad employees should work more than eight 
hours or not. That is what we have to contend with, and if it were 
not for that this matter would be easy and simple. 

Mr. Chairman, the main thing about legislation is proper machin- 
ery for its enforcement, and I think this bill has that machinery. I 
think the machinery is really the biggest part of the bill, and 1 want 
to call your attention to the fact that no railroad company, accord- 
ing to this bill, need feel that they are put under any restraint at all 
if they do the right thing. If they want to arrange their conditions 
so these men will not have to work excessive hours, we will be the 
last ones to ask the Interstate Commerce Commission to exercise this 
authority and lay down a rule, and until they abuse the privilege 
they will not be put under restraint. 

Mr. Bartlett. On that subject there is this suggestion: How 
would it be for the law to fix what should be the limit, beyond which 
they could not go, and to provide that the railroad commission might 
reduce that upon investigation ? 

Mr. Fuller. Reduce the number of hours? 

Mr. Bartlett. Yes; and that would not give them legislative 
powers. Congress has often fixed a limit. 

Mr. Mann. I suppose this bill was introduced by Mr. Esch at 
your request? 

Mr. Fuller. Yes, sir. 

Mr. Mann. You people drew the bill ? 

Mr. Fuller. Yes, sir. 

Mr. Mann. Would it not be a good idea for you to take the matter 
up with the Interstate Commerce Commission in some way and ascer- 
tain as to the validity of such an act after it was passed ? 

Mr. Fuller. The Interstate Commerce Commission cooperated 
with us in drafting this bill. It has the approval of the Interstate 
Commerce Commission, so far as I know. 

Mr. Mann. But did they submit it to counsel ? 

Mr. Fuller. I do not know that they did. 

Mr. Gaines. Could not we submit this to the Interstate Commerce 
Commission with a request that they have prepared for us au opinion 
as to its constitutionality ? 

Mr. TowNSEND. You would better submit it to the Attorney- 
General. 
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Mr. Adamson. The thing could be done easier by letting the con- 
stitutional lawyers in the Senate pass it first. 

Mr. Fuller. I had a few more remarks to make, but I have en- 
croached on the time of Mr. Norris too much already. 

The Chairman. You said something a little while ago about there 
being a scarcity or not a sufficient number of men. That was in con- 
nection with the possible effect of the failure of a crew to respond. 
Under what influence is that condition brought about, where there is 
an insufficient number of men ? Is that at the instance of the road or 
at tKe instance of the organizations ? 

Mr. Fuller. It is not at the instance of the organizations. It is at 
the instance of some men at times; this class of men who want to 
make lots of money, who are willing to risk their lives and those 
of their fellow-employees to make more money. The organizations 
which I represent, so far as they are concerned, do not believe in that. 
There is no stronger evidence that we do not believe in it than the fact 
that we are coming here and asking you to pass legislation to pro- 
hibit it. 

Several European countries limit the hours of service of railroad 
employees. The law of England delegates authority to fix the hours 
to the board of trade, and if any railroad company fails to comply 
with the order of that board, the board then submits it to the railway 
and canal commission, and that commission takes jurisdiction and 
lays down an order which the roads are compelled to obey. In 
France, Belgium, and Prussia the hours are fixed by ministerial de- 
crees, and in Italy and Switzerland they are regulated by law. 

The Chairman. What hours are fixed under those systems? 

Mr. Fuller. Various ones; but I have been unable to get hold of a 
sufficient number of the rulings, of those decrees, to give you any- 
thing tangible. I got my inn)rmation from the bulletins of labor 
published a number of years ago. 

Mr. EscH. I understand that in France it is ten hours. 

Mr. Fuller. I could not say as to that. 

The President has recommended this kind of legislation in his 
last two messages to Congress. In his message to the third session 
of the Fifty -eighth Congress he said : 

I ♦ ♦ ♦ would also point out to the Congress the urgent need of legisla- 
tion in the interest of the public safety, limiting the hours of labor for railroad 
employees in train service upon railroads engaged in interstate commerce. 

In his message to the present session he said : 

The excessive hours of labor to which railroad employees in train service are 
in many cases subjected is also a matter which may well engage the serious 
attention of the Congress. The strain, both mental and physical, upon those 
who are engaged in the movement and operation of railroad trains under 
modem conditions is perhaps greater than that which exists in any other 
industry, and if there are any reasons for limiting by law the hours of labor 
in any employment, they certainly apply with peculiar force to the employment 
of those upon whose vigilance and alertness in the performance of their duties 
the safety of all who travel by rail depends. 

Mr. Fuller. I have here the resolutions of a couple of the organ- 
izations I represent. I have encroached on the time of Judge Norris 
too far already, and that is all I have to say. 

Mr. Gaines. We have asked questions, and that takes up a good 
deal of time. 

Hs— 06 2 
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Requiring a greater number of men when business is particularly 
good would have some effect, would it not, on the employment of 
men when conditions happened, if they ever did, not to be so good. 
For instance, if there should be 20 per cent less railroad work to do, 
and they should have increased the men, how would that affect the 
number of men now ? Would not that throw a great many men out 
of employment, if there was less to do ? 

Mr. Fuller. It is true if they lay off men when business gets 
slack it throws them out of employment, but that should not stand in 
the way of safety to life and limb, and that is the principal thing to 
be considered. 

Mr. Gaines. I am inclined to favor a proposition of this sort, 
which seems to be necessary to protect the public, but I would be 
glad if they would also protect the men; but I would not want to 
enact such legislation without considering also whether it would work 
a hardship or an advantage to the men employed, and that is the 
question that I am now putting. 

Mr. Fuller. Of course a man that loses his position as a result of 
slack business regards it as more or less of a hardship, but that is a 
natural thing that no member of Congress is responsible for. If in 
trying to save life and limb a man is put out of a job, I do not think 
any responsibility should attach to the lawmaker. 

Mr. TowNSEND. That might apply anyway, under present condi- 
tions? 

Mr. Fuller. Of course it applies. 

Mr. Mann. It seems to me it is analogous, or seems to be, very 
largely, to the question with which we are already more or less 
familiar — of railroad-car equipment. The railroads can not have all 
the cars necessary at the briskest day of the busiest time of a busy 
year, because at other times in less busy years they would have too 
much unemployed equipment. I am told by railroad people that it 
is a difficult thing to properly adjust that so that the shipper can be 
accommodated and the railroad not have too much equipment. It is 
the same way with the men. If they have all the men necessary not 
to overwork them on the busiest day of the busiest year, might they 
not have a number of men who are out of employment and not get- 
ting enough to support their families at other times? 

Mr. Fuller. That may be true, but I can not see how we are to 
correct this evil and take into consideration the men that lose posi- 
tions as a result of it. I do not think we are responsible for that. 

Mr. NoRRis. Will you put in that list ? 

Mr. Fuller. Yes, sir. 

Resolution passed hy the Brotherhood of Locomotive Engineers at its convention 
at Los Angeles, Cal,, in the year 190 J^. 

Be it resolved, That the grand chief engineer be, and is hereby, instructed to 
present to all subdivisions for signatures of their members a petition addressed 
to the Congress of the United States, asking said Congress to enact a national 
law prohibiting the excessive hours that engineers on many roads are now held 
on duty. When said petitions are returned to the grand office, the grand chief is 
instructed to present the same to the Congress of the United States in such 
manner as he deems best. 
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Resolution passed hy the Brotherhood of Railroad Trainmen at its convention at 
Buffalo, N, y., in the year 1905. 

Whereas a large number of railways are requiring their employees to work 
an excessive number of hours, thereby endangering their lives and those of the 
general traveling public : Therefore, be it 

Resolved That we condemn such a practice and urge Congress to enact a law 
governing the number of hours of service to not exceed sixteen hours for all 
employees engaged in train and yard service, as a large number of accidents 
that occur on the railroads are directly or indirectly traceable to the fact that 
employees have been overworked. 

After informal discussion among the members of the committee, 
the further consideration of this matter was postponed until Friday, 
April 27, 1906, at 10.30 o'clock a. m. 

(At 12 o'clock m. the committee adjourned.) 



Committee on Interstate and Foreign Commerce, 

House of Representatives, 
Washington, D. C, Friday, April 27, 1906. 
The committee met at 10 o'clock a. m., Hon. William P. Hepburn 
in the chair. 

The committee thereupon proceeded to the consideration of bills 
H. R. 4438, H. R. 16676, and H. R. 18671. 

STATEMENT OF HON. GEORGE W. NOBBIS, BEFBESENTATIVE 

FROM NEBRASKA. 

Mr. NoRRis. Mr. Chairman and gentlemen, at the last meeting of 
the committee, when the hearing on these bills was commenced, Mr. 
Fuller took up the time principally in the discussion of the question 
as it applies to railroad employees. While that is, in my judgment, 
a very important reason for the enactment of some legislation on 
this subject, there are other interests besides that that are likewise 
entitled to consideration. 

As I view it, gentlemen, there are three reasons why legislation of 
this nature should be enacted by Congress : # 

First. The protection of interstate travel, which is sufficient to 
give the Congress jurisdiction of the subject, and is, perhaps, the 
main reason why it is entitled to jurisdiction. This would oi itself 
be sufficient, in my judgment, to move Congress to the enactment 
of some legislation upon the subject. 

Second. The protection of railroad employees. 

Third. The protection of the shipping public. 

I want to refer briefly to each one of these reasons. Perhaps the 
reasons for the enactment of this legislation as far as the first one is 
concerned will suggest themselves to everyone — that Congress ought 
to protect the people who are traveling over our highways from one 
State to another, if there is any danger (and I think everyone will 
agree that there is) , where the persons who are engaged in the han- 
dling of the trains, not only the trains themselves^ but in the offices, 
the dispatchers, etc., and everyone that has anythmff to do with the 
management of the trains, are compelled or allowed to work for a 
greater number of hours than men can work and retain the control of 
their own faculties. 
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The railroad employees are interested in this proposed legislation^ 
or the public for them, both as a matter of protection to them and 
to the traveling public, to an equal extent. Mv attention has been 
called to the subject because where I live, on the feurlington roacj, in a 
railroad town where three-fourths of the people of the town are 
engaged either directly or indirectly in working for the railroad 
company, I have come in personal contact in traveling about over 
the country with the railroad employees who are thus overworked, 
in my judgment. And I am gomg to submit to you some statis- 
tics — ^something that is difficult to obtain, for the reason that those 
of the railroad employees who are opposed to the present method are 
very careful about giving information, as they claim (a great many 
of them, at least) that if they do there is danger of their losing their 
positions, even though some other reason for their discharge would 
perhaps be ^ven. But it is the common thing for men upon the 
trains to be m continuous employment from thirty up to as high as 
fifty hours, and is quite an ordinary thing on some or the trains for 
forty hours to be consumed in going over the division. 

In my judgment, this has come about from what is known as the 
new tonnage rule. It came to my notice after the Burlington Railroad 
Companjr went under the control of what are known as the Hill inter- 
ests. Prior to that time I never heard any complaint, and from my 
observation never saw anything wrong along these lines. But imme- 
diately afterwards the rule went into effect that no train should move 
until it had the required amount of tonnage. The result was that a 
train was loaded down before it moved with every pound that the 
engine could pull; and the trains went over the road very slowly, 
taking a great deal of time, necessarily. These trains are mostly 
what are known as local freight trains. The through, fast freights, 
of course, went more rapidly. 

For instance, from Hastings, Nebr., to McCook, Nebr., one division, 
and from McCook, Nebr., to Akron, Colo., another division over the 
road, are the two divisions about which I know more than any others 
on that road or any other road. It became a very common thing for 
trains to start out, and for engineer, fireman, brakeman, and con- 
ductor to be in continuous service from thirty-five to forty-five hours 
in going over those divisions. In order to get the benefit of this ton- 
nage rule the schedules of the local trains west of Hastings were 
changed, so that they ran only twice a week. That does not mean 
that there were only two trains run twice a week; the reason for it 
was that they would not have any schedule on which to run a train, so 
they would not be required to run any until they got the required 
amount of tonnage. They ran them as extras ; they ran a train when- 
ever they got a whole load. 

That train would run from Hastings to McCook, and when it got 
to McCook it would not have the required amount of tonnage to go 
farther. It would lie there until there accumulated sufficient tonnage 
to make another train, and then it would start for McCook. Perhaps 
five-sixths of the trains were extras ; so that there were trains every 
day, as a general rule, but they had no schedule, in order that they 
might work the tonnage rule. 

The result was (speaking now from the shipping standpoint) that 
whereas prior to that time merchants living along the line could order 
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goods from Omaha, St. Joe, and Kansas City with a definite knowl- 
edge as to the exact train and practically the hour when they would 
arrive, under the new tonnage rule it was all guesswork. If the 
goods were delivered to the railroad company about the time they 
had -a train load made up, they would pernaps start and get part of 
the way, to some division station, and lie over there until another 
train load had accmnulated. The result was that all along that 
line through southern Nebraska, through my country, goods which 
had been delivered under the old rule in from twenty-four to forty- 
eight hours were from two weeks to thirty days on the road, without 
being transferred from any other road. 

For instance, I recently had a conversation with a conductor who 
had just come from St. Francis, Kans. That is another line of the 
Burlington system, which runs out of Nebraska into Kansas. He 
told me that the depot there was piled full of freight shipped out of 
Kansas City that had been twenty-seven days out of Kansas City. 
Now, there was no transfer of that freight. It went over the Bur- 
lington road the entire distance; but it simply illustrates what the 
tonnage rule means to the shipper. 

It may be, gentlemen, that technically speaking this is not a legal 
reason for the passage of the bill. I simply mention it in order to 
show that in addition to those benefits that must naturally, in my 
judgment, come from the enactment of this kind of a law, there are 
others equally beneficial to the shipping public. 

Mr. Mann. Mr. Norris, I may be very dull, but I fail to see the 
connection yet. 

Mr. NoRRis. Between what, Mr. Mann ? 

Mr. Mann. Between the delay of twenty-seven days and sixteen 
hours' labor. 

Mr. NoRRis. The delay results simply because this freight that is 
loaded up on a car, waiting for a train load to accumulate, stays in a 
yard somewhere and lies over until enough freight accumulates to 
make all that an engine will pull, and then it is moved to another 
division. It has been diminished, in the meantime, by taking off 
freight at different stations; and there it waits again until some 
more freight accumulates. 

Mr. Adamson. The crew is on duty all that time ? 

Mr. NoRRis. No; I do not mean that the crew was on duty for 
twenty-seven days. 

Mr. Sherman. Then, what connection has it with this bill ? 

Mr. NoRRis. It shows one of the benefits, as I said. The legal rea- 
son for the enactment of this bill may not be evident 5 but it shows 
one of the benefits that will come, outside of the technical reasons 
for the enactment of this kind of legislation. 

Mr. Mann. How long does it take a local freight train to run 
from Hastings to McCook ? 

Mr. NoRRis. I can not give you the exact mileage now. I ought to 
have that, too ; but it is in the neighborhood of 100 miles. 

Mr. Mann. But how long does it take a local freight train to run 
that distance? 

Mr. N0RRI8. Sometimes two days. When that happens, they lie 
over somewhere. 

Mr. Payson. To go 100 miles in distance ? 
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Mr. N0RRI8. Yes, sir; you can often drive the merchandise a great 
deal quicker with an ox team than the freight train will take it from 
one place to the other. 

I want to tell you, by way of illustration, what a traveling man 
told me who went a little farther, 54 miles west of McCook, to ^Jenkel- 
mann. (I think it is just 54 miles; it is not far from that, anyway.) 
He went up there and sold a merchant there some flour. He went 
over the ground every two weeks. The flour was made in McCook. 
and he said it was immediatelv shipped and delivered to the railroad 
company. Two weeks from that time he went on his regular rounds 
again, and went into the same merchant's store, and he did not see 
any flour; and he congratulated the merchant on selling that con- 
signment of flour so soon. He was informed by the merchant that 
the flour had not yet arrived; that it had not come yet. 

Mr. T0WN8END. Mr. Norris, can you tell me how this twelve-hour 
law is going to remedy that condition? 

Mr. NoRRis. It is going t6 remedy that condition from the fact that 
if this twelve-hour law is passed — I am not contending for any par- 
ticular bill or any particular time — but if the legislation on this sub- 
ject is enacted and enforced, it will remedy that condition for the 
reason that the time now consumed in going over the railroad 
division from one end to the other is longer than will be permitted 
by the law and the result will be that they must run lighter trains 
and get over the ground more quickly. 

Mr. Mann. You say that the Burlington road has a schedule train 
twice a week, and that, as a matter of fact, it runs them nearlv every 
day? 

Mr. NoRRis. Yes, sir. 

Mr. Mann. Now, I do not yet get the connection between twenty- 
seven days' delay and sixteen or twelve hours of labor, in view of the 
fact that the road runs trains at least twice a day. 

Mr. Norris. These trains that were delayed twenty-seven days, 
Mr. Mann, had gone over quite a number of divisions, and I suppose 
they had, perhaps, been allowed to lie in the yard for several days 
before they were ever started out of Kansas City. They lay in some 
other division several days. They were waiting at several different 
places for the accumulation of enough freight to make a train load, 
under their tonnage rule. 

Mr. Mann. Do I understand that the Burlington road running out 
of Kansas City only runs local freights ? 

Mr. NoRRis. Oh, no; no. 

Mr. Mann. Then, if it had freight to go over a number of divisions, 
it would not hold it for the first local freight? 

Mr. NoRRTS. It would hold it until there was a train load of it. I 
suppose the freight that accumulated there in Kansas City would wait 
for a train load. 

Mr. Mann. Well, I do not understand this. The Burlington road 
must be going out of business if it has to wait twenty-seven days to 
get a train load of freight out of Kansas City. 

Mr. NoRRis. No; that does not follow by any means. Say that it 

went out of Kansas City and came to some other division and waited 

there ; it went out of that division after a while and waited at another 

one ; it went out of that one and waited at another one. It got into 

- Orleans, where it was transferred to the branch line that runs to St. 
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Francis, Kans., and perhaps waited there. I do not know where it 
waited, but it waited somewhere. And I want to tell you that all 
along the line every merchant, every man that ships any goods, will 
teU you the same thing — that they nave to wait from a week or ten 
days all the way up to thirty days in order to get goods shipped from 
Omaha, Nebr., to the western part of the State of Nebraska. 

Mr. Sherman. Mr. Norris, will you not explain how this bill pro- 
poses to meet that evil ? 

Mr. NoRRis. My jud^ent is that it will do so by limiting the 
number of hours. For instance, if a crew goes out of Hastings, Nebr., 
now, and the members of that crew are limited in the hours of con- 
tinuous service that they can perform, they must get over the line 
within that limit. 

Mr. EscH. In other words, they can not adhere to that tonnage 
rule? 

Mr. NoRRis. No, sir; it will knock out the tonnage rule. 

Now, going back again, gentlemen 

Mr. Bartlett. Mr. Norris, may I ask you a question ? 

Mr. NoRRis. Certainly. 

Mr. Bartlett. I would like to call your attention to what the 
Supreme Court has decided in two cases. The State of Alabama 
prescribes certain qualifications and requirements in reference to 
engineers — for instance, what is called the color test for the eyes. 
In the case of Smith v, Alabama, 134 United States (124 or 134, one 
or the other) , an engineer who ran a train from one State to another 
through the State of Alabama was required to take out a license 
issued by a board created by the statute law of Alabama, who had 
to pass upon the qualifications. There were certain tests which the 
engineers had to submit to as to their eyes, whether they could dis- 
tinguish colors or not. This engineer did not do that, and was in- 
dicted under that law. He took out a writ of habeas corpus and in- 
sisted that that law did not apply to him, because he was engaged 
in interstate commerce. 

Mr. Norris. This was a State law ? 

Mr. Bartlett. Yes; a State law. And that his business had jio 
connection whatever with the State except to pass through it. The 
Supreme Court of the United States, with only one judge dissent- 
ing — I forget who it was — decided that that law was valid, and that 
the fact that the engineer was engaged in running an interstate train 
did not make him engaged solelv m interstate commerce. But the 
point he submitted was that the law did not apply to him, and that 
the United States Congress had not prescribed any such law. 

Mr. NoRRis. The Supreme Court held that it did apply to him? 

Mr. Bartlett. Yes, sir; and the contention of the Alabama board 
was upheld. In another case, in 128 United States, the Ijouisville 
and Nashville Railroad undertook to prevent the enforcement of that 
law as to their employees who were engaged in running interstate 
trains, and the Supreme Court ruled the law out. 

Now, the question I want to ask is this: Suppose we prescribe a 
limitation of fourteen hours upon engineers and other trainmen 
engaged in running interstate trains and the State of Alabama has 
another law? 

Mr. NoRRis. A diflFerent number of hours ? 

Mr. Bartlett. Yes ; say, twelve ; what would follow ? 
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Mr. NoRRis. I do not want to get into^^'aiscussion here as to what 
would follow in case of that kind of a conflict, but I think there is 
not any question whatever that Congress has the right to limit the 
number of hours of railroad employees as far as interstate traffic is 
concerned. 

Mr. Bartlett. There is a very serious doubt about it under the 
decisions. 

Mr. NoRRis. I should think the law would be supreme if one 

Mr. Bartlett. I want to say this before you get through — ^that I 
agree thoroughly that some legislative body that has the powder ought 
to undertake to prevent excessive hours of labor not only on the part 
of this class of men, but any class of employees; and the State of 
Georgia has a law which provides that no man shall be employed 
more than a certain number of hours in running trains. 

Mr. NoRRis. I want to ask you, if you will permit me — it is digress- 
ing a little, but it may throw some light on the matter — whether, as a 
rule, that law is enforced ? 

Mr. Bartlett. I think it is. 

Mr. NoRRis. Is it pretty w^ell enforced ? 

Mr. Bartlett. Yes. It grew out of the fact that we had a hor- 
rible wreck in the case of a freight train, the conductor and engineer 
of which had been called up and put to work after they had been at 
work for a number of hours, and had gone to sleep. After they had 
been asleep three hours they were cafled up to carry out a special 
train — one of these fast freight trains filled with fruit — water- 
melons. The engineer and the conductor were two of the oldest and 
best employees upon the road, but they admitted that they ran by the 
meeting point; they were absolutely so exhausted that they forgot to 
stop there, and the engineer himselr came very near being killed, and 
the conductor, too. They were both discharged; but they were re- 
garded as as faithful and efficient employees as the road had. But 
they were exhausted, and nature could do no more. 

Mr. Adamson. I do not see how there could be a conflict between 
two negatives. If one authority provides that they shall not run 
over twelve hours, and the other provides that they shall not run over 
fourteen hours, the lowest number, therefore, will be in effect. 

Mr. NoRRis. Of course, if there was a lower number 

Mr. Bartlett. Suppose it was sixteen. 

Mr. NoRRis. If the State of Georgia said twelve hours, and the 
United States said sixteen, there would be no doubt that working a 
man fifteen hours could not be prosecuted under the general law. 
That would be true. 

Mr. Bartlett. I want to help you all I can, you know. 

Mr. NoRRis. Yes. 

Mr. Burke. Judge, on the point you are discussing, if a train re- 
quires twenty- four hours to make the distance between the points 
you have indicated, and there is a law passed which provides that 
employees can not work longer than twelve hours, do you think that 
would mean that the railroad company would run more trains? 
Would it not be much cheaper for them to put on another crew ? 

Mr. NoRRis. To put on another crew ? 

Mr. Burke. Yes. 

Mr. NoRRis. No ; I think not. 
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Mr. BuRKE. You think it would be cheaper to run another train 
than it would to put on a conductor ana two brakemen and an 
engineer ? 

Mr. NoRRis. They could not be required to run another crew unless 
they shortened up their divisions. 

Itfr. BuRKE. They could do that, could they not ? 

Mr. XoRRis. Not very well. 

Mr. Burke. Do you not think there is some point midway between 
Hastings and McCook ? 

Mr. NoRRis. There is not there. As a matter of fact, they want to 
have as long divisions as they can. It is not economical, as I under- 
stand it, to operate a railroad with short divisions. 

Mr. Burke. I want to say, as a member of the committee, that I 
am heartily in sympathy with any legislation that will prevent rail- 
road companies from compelling their employees to work the number 
of hours that you have indicated that they do work; but I can not see 
where there is any connection between that and what you have been 
speaking about. 

Mr. NoRRis. You will understand, Mr. Burke, that while I cer- 
tainly think there is a connection and that it will lessen that evil, I 
mentioned those things, as far as the shipper is concerned, as show- 
ing, in my judgment, what would follow outside of the real, legal 
reason that could be given for the enactment of this law. I admit 
that if there was no other reason except that. Congress would not be 
justified in making the law on that account. 

Mr. Burke. That would be an incidental benefit, in your opinion? 

Mr. Norris. Yes, sir; and a great one, in my judgment — one of the 
greatest. 

I would like, Mr. Chairman, to submit some instances. I have 
some statistics here from the Interstate Commerce Commission that 
I want to file with the clerk and have printed in the record. With- 
out reading them, I will give to the clerk, if that will be agreeable, 
Mr. Chairman, a copy of each one of these tables that I have pre- 
pared, showing the number of hours that trainmen have been worked 
where there have been accidents; and I want to ask you all to look 
these figures over carefully as they are printed, because I think they 
make a very interesting exhibit and will show conclusively, I think, 
that something ought to be done along those lines. 

Mr. Payson. Mr. Chairman, may I ask the gentleman if that table 
of statistics is confined to the Burlington road? 

Mr. NoRRis. No, no. I got it from the Interstate Commerce Com- 
mission. 

I would like to give you a few instances now, just taking them at 
random, of some reports that I have in regard to the train that runs 
from Orleans, Xebr., to St. Francis, Kans. — the train I mentioned a 
while ago ; the place where I said this freight was on the depot for so 
long a time. 

That train starts at Orleans and runs to St. Francis. (I want to 
take these at random and run down for thirty days and give you the 
number of hours that that train was behind time.) Its schedule 
time is about twelve hours, something like that, and it is a branch 
line. The business done on it is not as great as on the main line. 
At the dates that I am giving there was only one train each way, so 
that there was no danger of its being laid out for passing trains. 
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• Mr. Wanger. It is a single-track road, is it? 

Mr. NoRRis. A single-track road — ^ves, sir. 

Commencing there, for instance, the first day it was twenty-three 
hours late; the next day, fourteen hours late; the next day, one hour 
and ten minutes late. Then, skipping Sunday, when there was no 
train, on Monday it was twenty-one hours late; the next day, nine 
hours late ; six hours late ; five and three-quarters hours late ; sixteen 
hours late; seven hours late; seven hours and forty-five minutes late; 
five hours and forty minutes late. Then there is one thirty-five min- 
utes late, twelve and a half minutes late; then one hour late, eight 
hours and forty minutes late, five hours late, four hours late, five 
hours late, six hours late, eighteen hours late, five hours late, eight 
hours late, twelve hours late, and four hours late. 

Mr. Eyan. Those are all freight trains ? 

Mr. NoRRis. Yes, sir. 

Mr. Wanger. Were those employees in continuous labor? 

Mr. NoRRis. Yes, sir. I happen to know about that train. It 
starts out in the morning and is supposed to get in in the evening and 
start back' again in the morning. The employees have, between the 
time they get in and the time they go out, about eight or ten hours. 
When thev get in as late as most of those trains are they do not go to 
bed at all; they simply start right back, so that they are making 
another trip 

Mr. Mann. T\Tiat is the schedule time for that train ? 

Mr. NoRRis. I can get that and give it to you, but I have not it here, 
Mr. Mann. I wish Tdid have. 

Mr. Wanger. Did you not say about twelve hours ? 

Mr. NoRRis. Yes, sir; that is from my recollection. I am not ac- 
quainted with the whole country there. 

Mr. Burke. Have you any information as to whether that train 
started on its schedule time from the place of departure ? 

Mr. NoRRis. No ; but whether it did or not, the men were on duty 
from the schedule time. In fact, they were on duty prior to the 
schedule time. 

Mr. Mann. Mr. Norris, you have traveled on these local freight 
trains, have you not? 

Mr. NoRRis. Yes, sir; I have traveled on them. 

Mr. Mann. If a train is twenty-one hours late, it is because it is 
laid out on a siding at some place, is it not ? 

Mr. NoRRis. No, sir ; not in the case of this train. 

Mr. Mann. What makes it late, then ? 

Mr. NoRRis. It is late because of the work that it has to do. Let 
me give you an instance, since you call it to my attention. 

Not long ago I was over at Beaver City, the largest town on this 
I'oad, and wanted to take the train there to go around to my home in 
McCook. I could have gone down to Orleans and changed cars and 
gotten a direct train home. Around it is about 75 or 80 miles, the 
way the train runs. A train came into that station and wanted to 
take water — it had to, in fact — and the engineer stopped about 40 
feet before he got to the water tank, and he was half an hour getting 
up to that water tank. He had all that his engine could move, and 
he pushed and backed and finally uncoupled the engine and came up, 
took water, and went back; and then it was pretty nearly another 
half hour before he got the train up to the depot proper. 
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Mr. Mann. He did not have steam up, then. 

Mr. NoRRis. Yes; he did. 

Mr. Mann. He ought to have been discharged. 

Mr. NoRRis. He had all the steam that his engine would stand. 

Mr. Mann. Oh, pshaw ! 

Mr. NoRRis. Yes; he did. 

Mr. Mann. You can not make me believe it takes an engine half an 
hour to go 40 feet when it has steam up. 

Mr. NoRRis. But, Mr. Mann, it was not from the fact that he was 
half an hour in going that distance, but that he had too heavy a train 
to handle; and ne never did get there until he uncoupled his engine 
and went up. 

Now, the conductor in charge of that train had orders to pick up 
two loads of wheat that were on the side track there. He telegraphed 
in to headauarters and told them that it was an impossibility ; that 
he absolutely could not haul it. This is what he told me ; that is all 
I know about it. I asked him what word he got back, and he said he 
got back word that he was doing pretty well ; to hitch on the other 
two cars and come up. [Laughter.] And we got around to the place 
where I had to change cars after 9 o'clock at night, when we were due 
to get around there at 4.35, 1 think. 

Mr. Adamson. The day before? 

Mr. NoRRis. Well, no ; that was all the same day at that time. It 
is a common thing, however, for those trains to get in the next day. 

Mr. Ryan. Are they ever on time on that particular road ? 

Mr. NoRRis. Yes, sir. 

Mr. Sherman. Under those circumstances, what about their start- 
ing back ? 

Mr. NoRRis. They never start back until they get there, of course. 
[Laughter.] 

Mr. Sherman. Then do they lie over until the next day ? 

Mr. NoRRis. No; they start back just as soon as they can. 

Mr. Wanger. Without any rest ? 

Mr. NoRRis. Yes ; without any rest. 

Mr. Mann. A train that runs as slowly as that, with nothing to do 
except to wait for the engine to get water and make steam, has plenty 
of time for every one of the employees to sleep eight hours on a 
stretch. 

Mr. NoRRis. Well, Mr. Mann, I do not want to take up too much 
time, but I can give you, of my own personal observation, instances 
that sound like fairy tales in regard to some of those trains. Since 
you speak about the question of steam, I will tell you of another 
instance, where I went from my town to Brush, Colo., and from there 
up through the corner of Colorado into Nebraska again, to Sidney, 
where I took a train to go to Brush. The train went on to Denver 
right after dinner. It was due in Sidney at 9 o'clock ; but I had my 
dinner first, and did not get my dinner until after 12, and got there 
before the train came in; and I took the train and got into Brush, 
Colo., just a little while before it was time to have supper. Now, the 
crew that was on the train came from Denver and met this train at 
Sterling, Colo., where they took that train and went back again. The 
run was from Denver to Sterling, Colo., and back again. That crew 
met the train there and took it back, and they had left Denver about 3 
o'clock in the morning. It was 9 o'clock at night before the fireman 



28 



HOURS OF SERVICE OF RAILROAD EMPLOYEES. 



of that train had any supper, and I staved overnight there to wait for 
the train. The fireman refused to worfe any longer, and went to bed ; 
and they put the train on the side track and waited there until the 
next morning, when he got back. Now, those men told me just 
exactly how many tons of coal that fireman had shoveled, and just 
exactly what he had done; but he had been on duty since early in 
the morning, somewhere about 3 o'clock, continuously shoveling coal 
until 9 o'clock at night, when he was completely tired out and went 
to bed. 

Mr. Burke. How many miles had the train gone in that time? 

Mr. NoRRis. I could not give you the mileage, but you can easily 

fet it from the time tables of the Burlington road. It runs from 
)enver, Colo., up the main line to Brush, and from there up to Ster- 
ling, Colo. 

Mr. TowNSEND. How is it about accidents, Judge Norris? 

Mr. NoRRis. The statistics that I have given you there show that. 

Mr. TowNSEND. Do you know of any accidents that have occurred 
on those roads. 

Mr. NoRRis. Yes, sir; I know of accidents that have occurred on 
those roads because of the men being overworked. I was going to 
refer to them, but I do not want to take up time. You have the in- 
formation in the record, and you will be able to get what I was able 
to get. It is very incomplete, because there is not any law that re- 
quires the giving of this kind of information. 

The tables referred to by Mr. Norris during his statement are as 
follows : 

Statement of personal injuries to employees^ showing causes of accidents^ hours on duty^ 
and hours of rest, as reported to the Commission since July 1, 1901. 



Killed. 



In- 
jured. 



Cause of accident. 



Lying beside track sleeping; struck by train - 

Asleep on track; struck by train 

Sat on track; went to sleep and was struck by train 

do 

Sat on track : fell asleep and was struck by train 

Sent back to protect rear of train; fell asleep at side of track; 

struck by train 

Sat on track; went to sleep; struck 

Fell asleep while sitting on track; struck by train 

Sat on track; went to sleep; struck by train 

Engineman dropped crown sheet, blowing out grates, ash pans, 

and connections 

Asleep on track; struck by train 

Sent out to flag train and fell asleep on track 

Out flagging; went to sleep on track 

do 

Supposed to have sat o» track and gone to sleep 

Lam down between main track and siding; fell asleep and was 

struck by engine 

Out flagging; went to sleep and was struck by engine 

Out flagging; sat down on rail and is supposed to have gone to 

sleep 

Out flagging; went to sleep on track , 



Hours on 
duty. 



17 
15 
16 
32 
16 

20 
d24 

19 



Hours of 






12 
4 



(o) 



7 
19 



12 

8 

22 



12 
9 



a Not given. 

b Without proper rest. 

c Had 48 hours opportunity for rest. 

d Length of time caused by congestion of freight that had to be moved. 
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Statement showing train wrecks, with number of hours that trainmen were on duty, and 
hours of rest previous to going on duty, as reported to the Commission since July 1, 1901. 



Colli 
sions. 



De- 
rail- 
ments, Killed. 



Peraonal in juries. 



Injured. 



Damage 
to cars. 



S2,000.00 

600.00 

700.00 

600.00 

1,300.00 

3,060.00 

1,036.00 

6,666.00 

1,860.00 

1,800.00 

3,064.00 

600.00 
2,300.00 
1,800.00 
5,100.00 
7,000.00 

284.00 
1,487.00 

230.00 

2,600.00 
1,285.00 
1,700.00 
2,000.00 
505.00 
2,060.00 
5,900.00 
4,905.00 
14,600.00 

1,800.00 

600.00 
2,200.00 

126.00 
1,300.00 

600.00 
5,000.00 
30,360.00 

210.00 

1,500.00 
5,365.40 
2,600.00 
8,000.00 

"m.w 

2,632.00 

1,000.00 

3,500.00 

400.00 

500.00 

500.00 

883.00 

400.00 

200.00 

400.00 
700.00 

4,000.00 
425.00 
400.00 

1,100.00 



Cause. 



a Full rest. 
b Several days, 
c Ample rest. 



Crew falling asleep 

Engineman falling asleep 

do 

Enflrineman and brakeman asleep 

Overlooked train No. 11, mistaking it for No. 5 

Running down grade too fast 

Running at high rute of speed 

Train not under proper control 

Snow plow ran into rear of caboose 

Let engine run out at other end of switch 

and fouled main track 

Engine crew of freight train foi^ot pa»Hen- 

ger train 

Failed to wait prescribed time 

Head-on collision of freight and extra 

Failure to flag train 

O verlo« >ked open switch 

Engineman asleep , 

Conductor not being out on train 

Crew asleep 

Engineman failed to have engine under 

con trol , 

Carelessness of engineman 

Brakeman; improper flagging 

Misplaced switch , 

Misunderstanding of signals 

Crew not taking proper precaution 

Engineman disobeyed orders , 

Flagman asleep 

Engineman; train getting away 

Conductor failed to give Sgnal 



Disobyed signals 

Overlooked passenger train 

Mistook red signal for green 

Did not keep lookout 

Engineman and brakeman asleep 

Flagman and conductor asleep 

Flagman failed to get back proper distance. 

Not properly equipped with flagging signals. 

Running at too high rate of speed; loggy 
weather 

Brakeman threw switch without instruc- 
tions and fell asleep 

Engineman not seeing flagman in time on 
accoun t of smoke 

Engineman of freight pulled out ahead of 
passenger train 

Improper flagging 

Disobeyed rule respecting open switch 

Engineman responsible; not keeping proper 
lookout 

Approaching station at too high rate of 
speed to stop after seeing signal 

Not protected by flag 

Carelessness of engineman 

Flagman did not have flag out far enough.. 

Disobeyed rule 99 in not properly protect- 
ing train 

Conductor and brakeman at fault in mov- 
ing train before track was clear 

Brakeman failed to go to far end of car to 
see that they had cleared. 

Engineman pulled down main track in- 
stead of taking siding as ordered. 

Failure of engineman to control train after 
passing green signal. 

Slow signal disobeyed 

Flagman not out far enough to protect his 
train; discharged. 

From not being properly protected 

Engineman was asleep; aischarged 

Brakeman lost control of cars 

Conductor failed to set switch for siding; 
brakeman also failed to make proper 
effort to stop train. 

d Not given. 

cTwo hours intermission. 

/ Sufficient rest. 



Hours 

on 
duty. 



27 


4 


29 


12 


16 


19 


18 




29 


n 


18 


13 


184 


17 


22 


13 


18 





18 

19 
15 
21 
15 
20 
91 
20 
24 

20 

17 

30 

20 

18 

24 

15 

16* 

17 

15 

48 

474 

17 

21 

174 

16 

18 

174 

18 

17 

18 

20 

17 
16 
20 

22 

17 
15 
18 
17 

22 

15 
18 

21 

26 

18 
16 

23 
38 
23 
19 



(«) 

10 to 20 
12 

14,24 
4S 



Hours 

of 

rest. 



15 



10 
24 
10 
14* 
4 
2& 



(<>) 



18 

8 
11 
184 

& 

12 
32 . 
14 
20 



1^1 



3 
11 
40 
24 



(«>) 



10 
24 

2a 



(^) 



24 



17 
12 
11 



30 
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Statement showing train wrecks, mUh number of hours thai trainmen were on duty, and 
hours of rest previous to going on duiy, etc. — CJontinued. 



Colli 

SlODI 



De- 
rail- 
ments. 



Personal injuries. 



Killed. Injured. 



Damage 
tocan>. 



$400.00 

1,000.00 

390.00 
2,803.00 

850.00 

600.00 



1,700.00 
994.00 

2,200.00 



Cause. 



Conductor and flagman were asleep in ca- 
boose; train had no protection 

Brakeman failed to turn switch; train ran 
in on siding 

Crew went to sleep 

Disobeyed rule 17, train taking siding not 
being in theclear 

Engiheman at fault; in going back struck 
cars 

Work train fouled main track without due 
protection. Rule: ' 'An inferior train must 
keep out of the way of a superior train " . . 

Failed to protect train 

Conductor at fault for not having flagman 
out to protect train 

Engineman Ht fault for not stopping when 
semaphore was against him and not hay- 
ing train under control 



Hours 

on 

duty. 



21 

19 
24 

20 

(«) 
24 

25 
19 



Hours 

of 
rest. 



(«) 



9 
(«) 



a Not given. 
f> Two days. 



c More than flfteen hours. 
d Less than seven hours. 



STATEM ENT O F EDWABD A. MOSELET, ESa., SECRET ART OF 
THE INTERSTATE COMMEBCE COMMISSION. 

Mr. MosELEY. Mr. Chairman and gentlemen of the committee, I 
know how dry statistics are, but before taking the very short time 
that I will ask your indulgence for I want to give you a few figures 
relating to this matter. They are very significant. 

Between 1893, after this Committee on Interstate and Foreign Com- 
merce had urged the passage of the safety-appliance law and it 
had become a law, and 1904, which is the latest date that I actually 
have the figures for so that I can rely upon them, the number of 
tons of freight carried in this country had increased 75 per cent. 
The number of tons carried 1 mile had increased 86 per cent. The 
number of tons in a train (which Mr. Norris spoke about) had in- 
creased 67 per cent. The number of train men employed had 
increased only 31 per cent in comparison. The number of tons car- 
ried for each train man employed had increased 33 per cent. 

Coming down — I do not want to take too much time, but I would 
like to submit this to you — the number of men employed in coupling 
and uncoupling cars for each one killed (other than enginemen and 
firemen, for that is looked upon comparatively as not their duty) 
had increased from 349 out of each 1,000 to 660, a decrease of num- 
ber of men killed in coupling and uncoupling of 89 per cent. The 
number of men employed as against each one injured in coupling and 
uncoupling had increased from 13 to 49, a decrease of 276 per cent. 
The number of train men killed in coupling for each 1,000 employed 
had decreased 46 per cent, and the number injured had decreased 
74 per cent. 

Now, gentlemen of the committee, think what that means — the 
enormous saving of human life that has resulted largely from the 
enacting of the law which came from this committee known as the 
" safety-appliance law." And fought as this measure was, most 
strenuously, I do not believe you can find to-day a man or railroad 
officer of any standing whatever that will not tell you he is very glad 
it was enacted. 
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The progressive railroad manager needs no spur, but there are 
laggards in every movement, and as the commerce of the United 
States is so diverse the car which is in Washington to-day will in a 
few days be in Chicago, and perhaps in a few days more it will reach 
San Francisco, carrymg relief. But that car, let us say, belongs to 
a railroad about here, and it goes across the country, and unless it has 
the appliances which the best railroad in the country believes are 
correct, it is coming in contact with these other appliances, and the 
result is a chaotic condition, and men are killed and injured. And 
it was very largely the attempt on the part of railroad managers to 
improve conditions which resulted in the great loss of life. They 
would equip their own cars properly, but as those cars were equipped 
and sent out through the average of the cars of the country, they 
carried death and destruction into every freight yard of the country. 

Again, this enormous increase in the amount of tonnage hauled is 
owing to the requirement in regard to air. It would be an absolute 
impossibility to haul the present tonnage of the United States unless 
there was the percentage of air which is now required, and which 
the present committee took in hand and saw was enacted into law — 
Mr. Wanger's bill. 

Mr. Mann. You gave the percentage of increase in the freight car- 
ried. Have you the percentage of increase in the tractive power of 
the engines and the capacity of the cars ? 

Mr. MosELEY. I could give that to you, Mr. Mann, and would be 
very glad to do it. The number of locomotives in the country has 
increased 45 per cent, the number of cars 67 per cent, and I should 
say the average capacity of the cars has increased enormously, as 
everybody knows. 

Mr. Payson. What about the tractive force of the engines, Mr. 
Moseley ? 

Mr. Moseley. The figures as to the tractive force of the engines, 
as I say, I have not here, but it was undoubtedly largely increased, 
and I will furnish the information to the committee. Everybody 
understands that if you put in more locomotives men have to shovel 
more coal. It is very dinerent from the condition a number of years 
ago, when a man did not, as he does now, have to bend his back 
from the time he starts out until the time he ^ets in. 

I want to show the beneficent effect of this law, a law which has 
been conceded on all hands to have resulted in the saving of more 
lives in a single year than were lost in the entire Spanish-American 
war ; and it goes on all the time increasing. 

Mr. Wanger. Mr. Moseley, when a railway accident is reported, is 
any statement made of the number of hours that the diflFerent train 
employees have been in continuous service at the time of the accident? 

Mr. Moseley. The bill that you reported, Mr. Wanger, authorized 
the Commission to establish regulations in regard to reports of acci- 
dents, and one of the requirements of those regulations is that they 
shall state the number of hours the men are employed — that is, where 
it is the result of a train accident. 

Mr. EscH. That is in the rate bill, you know. 

Mr. Moseley. No ; that is in Mr. Wanger's bill, passed last year. 

Mr. Eyan. The safety-appliance law. 

Mr. Moseley. The amendment to the safety-appliance law. I gave 
that information to Mr. Norris, and I do not want to repeat it. 
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Now I am coming to this particular bill. I believe in a measure of 
this kind, and I believe in it in the interests of the railroad as much as 
I do in the interests of the employees and of the public. I believe 
what Mr. Xorris has stated to be true — ^that the railroads have length- 
ened their hours of running between terminals. It is necessarily so, 
I can not say that they are to blame about the matter. Everybody 
understands that this country has been pressed in every possible way, 
and the railroads have to do the business of the country. 

Now, you must understand that I am representing nobody but 
myself, but I want to state this matter as fairly as I can. 

Mind you, the railroad employees of the country are not here ask- 
ing for an eight-hour law. They have not any interest in the eight- 
hour bill except as it may aflFect their associates, the men who labor, 
because they are paid for mileage, and I myself have heard a man say, 
with pleasure and gratification, that he had earned two months' pay 
in a month. There are a very large number of these men who, if they 
knew of this measure, would come down here and protest against it. 
A lot of them would do it. AVhy? Because you are shutting off 
their opportunity to labor, to get all they can out of it. The more 
mileage, the more pay;* and therefore they want it. But the con- 
servative railroad man, the railroad employee who believes that he 
owes some duty to the public as well as to himself, knows very w^ell 
that it is a gross outrage to go out on a railroad when he can not keep 
awake. 

Mr. Esch has put in a bill, I understand, providing a standard of 
sixteen hours and ten. Looking at that measure, I think it is gener- 
ally about fair. If a man has ten hours' rest, he ought to be able to 
work sixteen, I think. God knows I have worked a good deal longer; 
and it is a liberal bill. There are a lot of these men who want to 

fro out and work long hours, fall asleep though they will, and kill a 
ot of their own associates, and kill a lot of travelers upon railroads 
and other employees by running into them, or by head-on collisions. 
The objection I had to the bill which was first introduced by Mr. Esch 
was that it did not provide a standard, and that where Congress can 
possibly do it it is for Congress to determine every question of that 
character. It is, or should be, a legislative act, and not an act of a 
commission. Let the whole body of the people, as represented by 
Congress, determine what is fair. 

Mr. Esch's bill suggests sixteen hours and ten. Now, when a man 
wants to go out, and he has not had his ten hours' rest, or when he 
has been out sixteen hours and wants to go out again for more hours, 
or make longer runs, or anything of that sort, his employer has the 
opportunity of saying to him, " I can not do it ; it is against the law." 
And the railroad company which wants to force a man to go out when 
he should not has the law before it which says " sixteen hours," and 
does not dare to do it. Why ? Because then, gentlemen, if an acci- 
dent occurs, as a lot of these horrible accidents are constantly occur- 
ring on account of this very thing, in what position will a railroad 
manager be who, without excuse, without an act of God or an unfore- 
seen emergency, sends men out on the train or allows them to go out 
and kill a lot of people in violation of law ? 

I believe it will be one of the rarest things to have a prosecution 
under this bill should you make it a law. Eailroad managers are not 
going to put their necks in the noose. What is a hundred-dollar 
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fine? It is nothing. But public opinion is everything; and if a 
railroad manager permits or allows or requires a man to go out and 
work longer hours than the law allows, and the result is killing a lot 
of his fellow-men, his punishment is sufficient ; it is greater than the 
fact that his company pays a hundred-dollar fine. It is the fact that 
by putting it on the statute books you have made the gauge of labor; 
and in that respect I believe the measure is right. 

I do not want to take up any more of the time of the committee, 
but I will be glad to answer any q[uestions that may be asked. 

Mr. Burke. Have you any statistics, Mr. Moseley, regarding these 
accidents that have occurred since the law was enacted requiring a 
report as to the length of hours that the train men were employed ? 
Have you any statistics as to what eflFect, if any, that law has had ? 

Mr. Moseley. Yes, Mr. Burke, I have them ; and here is something 
on that very subject. The fact fe that we have believed that it was 
advisable to keep Congress informed as to these matters, and when 
we get out our monthly bulletins we send one to each member of Con- 
gress. In one of those bulletins we state: 

In nearly or quite every accident bulletin that has been issued It has been 
necessary to record one or more collisions due to the mistakes or negligence of 
men who have been on duty so many hours as to raise the supposition, if not 
the presumption, that they have become dro^^sy, if they have not actually 
fallen asleep; and cases in which engine men are definitely reported as being 
asleep on duty are common. 

I will not take any more time on that line. 

Mr. Mann. You say the men are paid by mileage? 

Mr. Moseley. Yes, sir. 

Mr. Mann. To what extent are the railroad men of the country 
paid by mileage, and to what extent are they paid by round trips, or 
to what extent by the hour? 

Mr. Moseley. Telegraph operators are paid by the hour, you 
know ; but they do not 

Mr. Mann. I refer to train men. 

Mr. Moseley. All train men in the United States — I do not know 
any that are not paid by mileage. 

Mr. Mann. You do not mean to say that Mr. Norris's train men, 
who are forty-one or thirty-five hours late, are paid simply so much 
per trip without any consideration for the extra time ? 

Mr. Moseley. Yes; sometimes. 

Mr. CusHMAN. Does not that law apply to the engineer and the 
fireman, but not to the conductor and the brakeman ? 

Mr. NoRRis. The conductor, brakeman, and every mother's son. 

Mr. Mann. Is it not a fact that where they are at work over- 
time they are always paid for that? Are they not paid for over- 
time ? 

Mr. Mosei^y. Yes; they are. They are paid for overtime. I am 
not advocating their interests. 

Mr. Mann. Then, I say, they are not paid by mileage exclusively? 
That is what I am trying to find out. 

Mr. Moseley. Oh, no. The fact is that there is a schedule of miles. 
On the road which my friend here. Judge Payson, has the honor to 
represent I understand that the time is sixteen hours and ten. That 
is their agreement, and all these things are largely matters of agree- 

Hs— 06 3 
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ment with the men. There is a contract between them in almost 
every case. 

Mr. Mann. But we would like to be informed, if we can be, about 
this. You make the bald statement that all railroad train men are 
paid by mileage. Now it develops that they are not paid by mileage 
exclusively. 

Mr. MosELEY. No; they are not. 

Mr. Mann. Now, we would like to know if we can 

Mr. MosELEY. Do not imagine for one moment that I want in any 
way to conceal any fact. 

Mr. Mann. Oh, I understand that. 

Mr. MosELEY. The point is simply this : They are paid by mileage, 
and that is all, except that for their overtime, on certain roads, at 
least, they are allowed so much money. 

Mr. Adamson. But their regular fime is first based on mileage. 

Mr. Mann. I understand that. 

Mr. MosELEY. If a man is kept out more time, he gets more money, 
in a good many cases. 

Mr. Mann. The regular time is based on making so many miles in 
so many hours ? 

Mr. MosELEY. Yes. 

Mr. Mann. Now, what I want to get at is how they are paid, if 
anybody knows. 

Mr. MosELEY. They are paid just as you have stated. 

Mr. Mann. But I have not stated how they are paid. I have not 
seen anybody here yet who could tell us or who did tell us. 

(Mr. Fuller started to confer with Mr. Moseley.) 

Mr. Wanger. Let Mr. Fuller tell us. He can tell us better than 
he can tell somebody else. 

Mr. Fuller. If you will excuse me, then, we will say, for instance, 
that 100 miles is considered a day's run. Now, if they are over ten 
hours making that 100 miles, they are allowed at the rate of 10 miles 
for every hour above that. 

Mr. Burke. Does not that appjly only to engineers and firemen ? 

Mr. Fuller. No, sir; it applies it) conductors and trainmen also. 
Now, do I make it clear ? 

Mr. Mann. You make it clear, Mr. Fuller, if you are right about 
all roads. 

Mr. Fuller. I do not say that applies to all the roads. 

Mr. Mann. But that is generally the case ? 

Mr. Fuller. West of the Mississippi River they are practically 
entirely upon a mileage basis. In this part of the country, where 
the traffic is more dense, they are not controlled so much by mileage, 
but rather by hours. 

Mr. Gaines. Are not the brakemen generally paid by the month ? 

Mr. Borland. On some of the southern roads they are. Still, they 
have to run so many miles for a month's work. 

Mr. Mann. So that it is based on the miles anyhow ? 

Mr. Fuller. Yes ; no matter whether it is a day or month. 

Mr. Borland. If they are paid so much a month, they have to run 
so many miles to make it. 

Mr. Mann. It is really based, you see, on the mile after all. 

Mr. Moseley. May I file these statements with the committee ? 

The Chairman. \es. 
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(The statements referred to will be found at the end of Mr. Mose- 
ley's remarks.) 

Mr. EscH. As a matter of fact, Mr. Moseley, the Brotherhood of 
Railroad Employees have contractual relations with their respective 
roads, have they not, as to the hours ? 

Mr. Moseley. Pretty largely all over the country. 

Mr. EscH. The rule is sixteen consecutive hours ; that is about the 
average throughout the country ? 

Mr. Moseley. I can not tell you as to that. I will try and find out, 
but I know that is so in the case of the Southern Pacific. 

Mr. Wanger. You mean as a maximum ? 

Mr. Moseley. The maximum is sixteen and ten. 

The papers referred to by Mr. Moseley during his statement are as 
follows : 

MEMORANDUM ON HOUBS OF LABOR. 

Reports made to the Commission by raili*oad companies, under the accident 
law of 1901, cover 225 coHisions and derailments, in which 51 persons were 
killed and 308 injured, where the employees involved had been on duty con- 
tinuously for periods ranging between fifteen and forty-eight hours. 

Thirty-seven of these casualties were directly caused by employees going to 
sleep on duty, and the presumption is that many of the others were directly or 
indirectly caused by excessive hours of labor. 

In the personal-injury reports made to the Commission, casualties not due to 
collisions or derailments, 57 accidents are reported in which the employees con- 
cerned had been on duty fifteen hours or more. These accidents total 17 deaths 
and 51 injuries, and 24 of them were directly caused by employees going to 
sleep on duty. 

Of the 24 accidents caused by men going to sleep on duty the following report 
is typical : " Out flagging ; sat down on rail and is supposed to have gone to 
sleep." This man had been on dutj' nineteen hours, and his nap at his post 
of duty cost him his life. The train that he had been sent back to flag struck 
his and crushed out his life. 

(See Accident Bulletin No. 18, pp. 10 and 11; Eighteenth Annual Report, p. 
105; Nineteenth Annual Report, p. 78.) 



Statement of conditions in 1893 and 1904- 



Item. 



Number of care in freight service 

Number of locomotives in freight service.. 

Number of tons carried 

Number of tons carried 1 mile 

Average number of tons in train 

Number of trainmen employed (other 
than enginemen and firemen), includ- 
ing switch tenden, crossing tenders, and 
watchmen 

Number of tons carried for each trainman 
employed, etc 

Number of tons carried 1 mile for each 
trainman employed, etc 

Number of freight cars for each trainman 
employed, etc 

Number of train miles run for each train- 
man employed, etc 

Number of enginemen and firemen em- 
ployed 

Number of switch tenders, crossing ten- 
ders, and watchmen employed 



1893. 


1904. 


Increase 1904 
over 1893. 


Per 
cent of 

in- 
crease. 


1,013,807 

18,699 

746,119,482 

93,588,111,883 

184 


1,692,194 

27,029 

1,309,899,166 

174,522,089,577 

308 


678,887 

8,430 

564,779,683 

80,933,977,744 

124 


67.00 
45.32 
75.80 
86.48 
67.39 


146,544 


192,641 


46,097 


31.45 


5,085 


6,800 


1,715 


33.78 


688,635 


905,945 


267,310 


41.86 


7 


9 


2 


28.57 


5,764 


6,231 


a 533 


a9.26 


79,140 


107,455 


28,315 


85.78 


46^048 


46,262 


214 


.46 


a Decrease. 
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Statement of conditions in 1893 and iP6?-^— Continued. 



Item. 


1893. 


1904. 


Increase 1904 
over 1893. 


Per 
cent of 

in- 
crease. 


Number of trainmen employed in coup- 
ling and uncoupling cars for each one 
killed (other than enginemen and fire- 
men), including switch tenders, cross- 
ing tenders, and watchmen 


349 
13 

2.8 


660 
49 


311 
36 

al.3 
a 67 


89.11 


Number of trainmen employed in coup- 
ling and uncoupling cars for each one 
injured (other than enginemen and fire- 
men), including switch tenders, cross- 
ing tenders, and watchmen . . 


276.92 


Number of trainmen killed in coupling 
and uncoupling cars (other than engine- 
men and firemen), including switch 
tenders, crossing tenders, and watch- 
men, for each 1,000 employed 


a 46. 43 


Number of trainmen injured in coupling 
and uncoupling cars (other than engine- 
men and firemen), including switch 
tenders, crossing tenders, and watch- 
men, for each 1,000 employed 


i 

77 ! 20 


a 74. 03 











a Decrease. 

STATEMENT OF L. E. PATSON, ESa., RESIDENT COUNSEL FOB 
THE UNION PACIFIC AND SOUTHERN PACIFIC SYSTEMS. 

Mr. Mann. Mr. Payson, you were a member of Congress for how 
long? 

Mr. Payson. I was a member of Congress for ten years from the 
Ninth Conjgressional district of Illinois. 

At the time of coming before the committee I was in ignorance of 
precisely what would be presented to it for consideration. I had 
assumed that the so-called Esch bill, which was under consideration 
when I was here about a week ago, and the committee being addressed 
by Mr. Fuller with reference to it, would be the pending order. I 
had some observations which I thought would be oi value to the com- 
mittee with reference to that bill ; but I am advised since the session 
has begun, in the hearing of most of you who were present, that 
that bill is abandoned and a new bill presented by Mr. Esch to-day, 
the fundamental propositions in which are a hard-and-fast rule of 
sixteen hours of labor as a maximum amount and ten hours of rest 
following that. That is the feature of the bill. In connection with 
that is the bill to which Mr. Norris has addressed himself. 

Now, Mr. Chairman, before coming to Congress it was my good 
fortune in a professional way to be in the legal departments of the 
Chicago, Alton and St. Louis Railroad Company and the Illinois 
Central, both of which lines ran through my district ; and I was local 
counsel for both those corporations and had somewhat largely to do 
with matters outside of the several counties in the district in con- 
nection with those two corporations. I went out of Congress to take 
the position which I now occupy in a professional way. Therefore, 
with the exception of the time that I was in Congress, I have been 
connected with railroad corporations in the legal department all my 
prefessional life. And I say to you, Mr. Chairman and gentlemen, 
that if you were called upon, in addressing yourselves to legislation 
of this character, to act upon the assumption that has been presented 
here by Mr. Norris with reference to the Burlington road, and ex- 
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pected to legislate intelligently for the railroad interests of this coun- 
try, it would not be long before you would be inj the Slough of 
Despond. 

I do not dispute the fact that Mr. Norris asserts here; but I had 
never before heard, directly or indirectly, that a railroad in this 
country was operated as it is said that the Burlington Railroad Com- 
pany is operated under the Hill management. I happen to Imow in 
the case of the Union Pacific and the Southern Pacific systems — and 
I may say in passing that the^ embrace something over 15,000 miles 
of single track ; that does not include sidings or anything of the kind, 
but simply the mileage over which interstate commerce passes, a frac- 
tion over 15,000 mfles — ^that they have schedules for the freight 
trains which are just as distinct and clear and which they intend and 
try to observe with as much regularity as the schedule of every pas- 
senger train on the run. 

Now, I pass that matter; I do not care to discuss the evils that 
grow out of the operations of the Burlington system as depicted here 
by Mr. Norris. Assuming that that is true, there is room for special 
legislation in the diflFerent States through which that road runs. I 
do not see how what he suggested here has any relevancy one way or 
the. other to the propositions contained in any of these bills, and so I 
pass that. But, Mr. Chairman, there are in this country, in round 
numbers, about 215,000 miles of interstate commerce roads over which 
the Interstate Commerce Commission assumes some jurisdiction. 
When I say to you that the management and operation of that im- 
mense system of transportation calls for care on your part when you 
undertake a radical interference with existing conditions, I only state 
what is self-evident to every member of this committee as a business 
man. And the operation oif these roads, successful as they are, as we 
all know — and I pass for the moment any reference to individual 
accidents which now and then occur — the operation of this magnifi- 
cent system of transportation has not been a matter that has grown 
up by pure accident. It has grown up under the management of the 
best brains of this country, and it has grown up with a twofold idea 
always in mind : Primarily, the business is not run for pleasure, but 
for the profit of the men who have these millions of dollars invested 
in it ; and secondly — and only secondly because of the order in which 
I happen to present it — with care and desire on the part of the rail- 
road people for the safety of their employees as well as for the public 
service. 

What is the practical operation of the management of these roads ? 
Let us see what it is, first. 

Everybody who has traveled over a railroad line more than once 
knows that there are certain spaces along the road that are termed 
" divisions," and at the end of each division there is more or less of a 
change in the character of the crew. Those divisions are always — 
and I measure my words when I say it — provided with reference to 
two things, and two only : First, economy in the management of the 
road; second, the convenience and comfort of the men themselves. 
Some of these divisions are longer and some shorter, for the reason 
that nine out of every ten, ninety-nine out of every hundred railroad 
men will say to you that thev would rather have a little longer divi- 
sion and work an additional hour or two or three hours of time to 
get to some place that amounts to something, where they may have 
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their homes and social surroundings and social privileges and that 
sort of thing, than to have a division end in the midst of a desert, 
although the hours of labor might be shortened if the division run 
were shortened. But in almost all the roads in this country, Mr. 
Chairman, it has happened, by reason of the growth of the country 
and the necessities of cities and towns and villages for the transac- 
tion of the country's business, that these divisions are not so very far 
apart. 

Take it on a line with which Mr. Mann, the gentleman from Illi- 
nois, is very familiar — the Chicago and Illinois, in my State — ^the 
first division for passenger runs was from Chicago to Bloomington, 
125 miles ; the next was from Bloomington to Springfield, practically 
about the same thing ; then it ran from there to Alton, and then from 
there a short division into St. Louis. The runs were short. Nobody 
ever complained with reference to the length of time that was occu- 
pied upon those runs. And always, Mr. Chairman, invariably, this 
whole country over, wherever there is a long run, requiring more 
than ten or twelve hours of time, there is an increase in the lay off 
which is always given the men at the end. There is not simply a 
rule of eight hours or ten hours. I can cite you to instances on the 
Southern Pacific Road where there is a lay over of eighteen and 
twenty hours; and on one division, the Tehachapi division, in Cali- 
fornia, there is a lay off of sometimes twenty- four hours at one time. 
The railroad companies, as a rule, are not aJter every bit of physical 
labor that can be exacted out of men. They are treated as human 
beings practically everywhere so far as my observation extends; and 
that is the rule that obtains everywhere. 

Now, how has this thing been regulated heretofore? It has been 
found by experience that the men of the railroad companies can man- 
age it themselves. Who knows better what the best thing is, with ref- 
erence to a lot of train employees — say, for instance, men employed as 
brakemen on freight trains — ^who knows better what is best to do on 
any given line of road than the men themselves ? They get together 
with the executive ofiBcers of the company, and they agree as to what 
the maximum number of hours of labor shall be, treating a number 
of miles as a train unit, as it is called in this calculation — and this 
will give my friend Mr. Mann a little light upon the question he 
asked a moment ago. On all of our systems 11 miles for a freight 
train is counted the train-hour unit, and the men are not paid by the 
day, but by the miles run. But 11 miles is counted the hour unit 
in the calculation of the day's labor, and they agree how much it 
shall be. 

Mr. Mann. That is, you mean, the 11 hours is the day's pay? 

Mr. Payson. No; 11 miles is the hour unit of an hour's run; and 
then it is so many times that. If it is ten hours a day, 110 miles 
would be counted as a day's run. If the day was longer than that, 
using that for illustration, they would get extra paj; for the over- 
time. Usually it is time and a half pay for the overtime. [After a 
conference:] I am advised by our friend from New York that our 
people pay time and a half for overtime, and hence the desire on the 
part of very many men to work overtime and get extra pay ; and 
there is an extra allowance above the ordinary hourly fraction if 
overtime is worked. 
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In what I have to say, Mr. Chairman, I am not assuming any 
special technical knowledge with reference to train operation or train 
management ; but these things are of such common universal knowl- 
edge all over that nobody can have to do with a railroad corporation 
intelligently for a year or two or three years without absorbing, if he 
is simply like a sponge, something with reference to it. And I hap- 
pen to know that this matter of labor is arranged between our own • 
companies and the men upon this basis of sixteen hours as a maxi- 
mum amount of labor, and ten hours of rest. If that is exceeded, 
they get paid for it; if it is less than that, of course there is no ques- 
tion with reference to it. In the case of some other roads that my 
attention has been called to, it is down as low as fourteen ; but four- 
teen hours is the lowest number of hours as a maximum amount that 
my attention has been called to, and one or two of them run as high 
as eighteen. 

Mr. EscH. The last bill. Judge, makes it sixteen and ten. 

Mr. Payson. Sixteen and ten — that is exactly in accordance with 
our own schedule. 

Mr. EscH. That is your rule now ? 

Mr. Payson. Yes, sir; that is exactly in accordance with our own 
schedule. But I am coming now to some objections to the bill which 
1 would like to suggest in these observations. 

So that is the way the matter has grown up, Mr. Chairman. The 
men themselves regulate it; and there is no necessity, in my judg- 
ment, for any legislation of this character, at any rate within the 
circumscribed provisions of this new Esch bill. 

It seems to me, Mr. Chairman, that undertaking, in the first propo- 
sition, to make a hard-and-fast rule with hardly an exception, in legis- 
lation which makes it a crime to violate a contract which in and of 
itself is not only perfectly innocuous, but perfectly satisfactory to 
everybody engaged or interested in it, requires pretty careful consid- 
eration as to what the exceptions to that statute should be. Now, 
addressing myself to the Esch bill, as to what I mean by a practical 
illustration or that, a train starts out with a sixteen-hour maximum 
on our own line, and gets laid out on a side track by reason of a hot 
box. That is a thing that may happen to any railroad management 
anywhere, and nobody can guard against it even where the utmost 
care is taken. At the end of divisions and at prominent places be- 
tween two terminal points men go along and lift up the covers over 
the journals and look in, and punch inS) the waste, and pour in oil, 
and all that sort of thing ; but every now and then a box will get hot, 
and the hotter it gets the longer it takes to cool it, and you nave to 
stop your train to do it, and sidetrack it, and if it is on an engine it 
is worse than it is on a car. 

Now, then, under the terms of this bill, if a train is sidetracked by 
reason of a succession of hot boxes, so that the train should happen to 
be out longer than the time limit provided, nobody can help it; no- 
body can prevent it; nobody is harmed by it. Yet, every man con- 
nected with the executive force of that railway company permitting 
these men simply to sit still until two or three of them cool off the box 
with ashes ana cold water is made a criminal. 

Mr. Esch. Judge, was your attention called to the last proviso ? 

Mr. Payson. As to unforeseen accidents? 

Mr. Esch. As to " unforeseen or unavoidable occurrences." 
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•Mr. Payson. Well, now, you get down to whether 

Mr. Mann. Is a hot box an accident? 

Mr. Payson. Now you are asking a question which raises a ques- 
tion of doubt; and a man is made a criminal if he happens to guess 
it the wrong way. 

Mr. MosELEY. No. 
• Mr. Payson. Yes; I repeat, a criminal. He is punished by fine, 
and in default of fine he may be imprisoned imder this bill. 

Mr. MosELEY. No; this prosecution is not against anybody; it is 
against the corporation. 

Mr. Payson. Well, the corporations as well as the agents are within 
the bill ; somebody has to be prosecuted. When a thing is punishable 
by a fine which may possibly result in imprisonment, it comes pretty 
near to being a crimmal law ; and so, as I say, if you are going to 
adopt that sort of thing, there ought to be some sort of an inquiiy 

Mr. Mann. This runs both against the carrier and the official or 
agent. 

Mr. Sherman. It runs against the individual as well as against the 
corporation. What is a hot box, if not an accident? 

Mr. Payson. Well, the term " railroad accident " is broader than 
that is ^nerally understood. 

Mr. Kyan. I know; but what would that particular thing be 
styled? What would it be if not an accident? 

Mr. Adamson. A casualty. 

Mr. TowNSEND. If I understand you correctly, you prefer to leave 
this matter to the railroads and the men themselves? 

Mr. Payson. Yes, sir. 

Mr. TowNSEND. Do you not imagine that the public have a right 
to be protected against the cupidity of men, the desire of ihen to earn 
money at the expense of the rest that is necessary for the proper care 
of the public — talking now from the public standpoint alone ? 

Mr. Payson. Yes, sir ; I do. 

Mr. TowNSEND. If it is a fact, as suggested by Judge Norris, that 
these conditions do maintain to some extent, at least that men are 
being worked thirty, thirty-five, or forty hours, do you not imagine 
that there is a menace to the safety of the public in such a state of 
affairs ? 

Mr. Payson. As you put it, yes, sir. Of course it would be im- 
proper for me, in this presence and without actual knowledge of the 
situation, to dispute any statement of fact which is made here; but 
I would be fflad to put up one-half of what I happen to be worth as 
the result of fifty-odd years of active, hard-working business life if 
a single instance of that kind was ever charged up to the Union or 
the Southern Pacific Railroad companies, where a man was forced 
to go out when he had already worked thirty consecutive hours. I 
never heard of such a thing. I have made diligent inquiries since 
this was started, and the most that I can find with reference to this 
sort of thing is practically what has happened in the recent terrible 
disaster that occurred in Colorado, where there were two men doing 
the work, and one man, who had been on duty a long time, to accomo- 
date the other agreed to do the second shift that the other might go 
off to a dance, and nobody was responsible but the two men. But it 
was a deplorable accident. 
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But you can not by general legislation of this kind cover every pos- 
sible case of incident or accident that arises in a great, busy world 
like this. You can not do it by an act of Congress. You can not 
do it. 

Mr. TowNSEND. You might minimize the danger. 

Mr. Payson. As to the minimizing, that comes down to another 
phase of the matter that I intended to take up a little later. But 
why is not some penalty visited upon some of the men who do these 
things? If a man, after having worked his entire shift, takes the 
plance of another that he may go off to a dance, as was the case in the 
case of the Colorado accident, why should not some punishment or 
penalty be meted out to him instead of upon the a^nt of the rail- 
road company, who knows nothing about it, who is in absolute igno- 
rance of the condition ? 

Mr. EscH. Does not the train dispatcher know all the operators on 
his line? 

Mr. Paybox. As to the man that goes on duty, he may or may not. 

Mr. EscH. Does not every operator have his own letter ? 

Mr. Payson. I understand so; but in this case it seemed that he 
did not. It seemed that he did not. 

Mr. Eyan. That ought to be a railroad regulation. 

Mr. Payson. It ought to be a railroad regulation; I agree as to 
that. But here, under this bill and under every bill that has been 
here thus far, there has been an attempt by this legislation to cover 
the entire business interests of the country — as I say, systems cover- 
ing about 215,000 miles of transportation, with thousands of millions 
of dollars invested — ^to reach a state of case which is so purely 
exceptional, so rare of occurrence, that some special legislation ad- 
dressed to it rather than the general subject ought, it seems to me, to 
obtain. 

As to just what that ought to be, I say here frankly that I do not 
know. I am not an expert railroad man. I had had the promise of 
the presence here to-day of the manager of train operation, the gen- 
eral manager of the Southern Railway Company, Mr. Spencer. I 
had a talk with him the other day. t)ur own road is so remotely 
located from here that I could not very well ask any of our men to 
come down here ; so I have talked with the Pennsylvania people and 
the Southern Eailway people and the Baltimore and Ohio people 
with reference to this hearing, and I am authorized to speak for the 
Pennsylvania system as well as our own, and I had the promise by 
the Southern Railway Company that one of their expert men would 
be here to give the railroad side, if you can call it the railroad side — 
and there ou^ht to be a railroad side if what has been 'presented here 
by Mr. Norns is the other side — as to what is the remedy for these 
exceptional accidents and occurrences by which human life is en- 
dangered. 

The Chairman. If it suits you to interrupt your statement now, it 
is time for us to adjourn. 

Mr. Payson. Nothing interrupts me, because what I have to say 
is merely from a sort of offhand general knowledge of things. I will 
endeavor to have somebody here at the next meeting who knows prac- 
tically as to the matter of operation. 

Mr. MosELEY. Mr. Chaii'man, may I ask Judge Pajrson one ques- 
tion? That is this, Mr. Payson: Do you characterize a penalty 
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which is recovered hy civil action a criminal suit ot a criminal act? 
You say this is making criminals of people, and that gives a wrong 
impression. 

Mr. Payson. Oh, well, Mr. Moseley, where a bill like this provides 
for a fine prosecuted by the United States 

Mr. Moseley. No; it is not prosecuted; it is a civil action. If it 
is not, why, then I am wrong. 

Mr. Bartlett. The Supreme Court decided that it was a criminal 
action, anyhow. 

(The committee thereupon went into executive session, after which 
it adjourned.) 



Committee on Interstate and Foreign Commerce, 

House of Eepresentatives, 

Tuesday, May i, 1906. 
The committee met at 10.40 o'clock a. m., Hon. William P. Hepburn 
in the chair. 

The Chairman. Have you concluded, Judge Payson ? 

Mr. Payson. No, sir; if I may have the attention of the committee. 

The Chairman. We will be glad to have you proceed. 

STATEMEirr OF HON. LEWIS E. PATSON— Continued. 

Mr. Payson. Mr. Chairman and gentlemen, when the committee 
rose at the last session I was saying that in my judgment there was 
really no necessity for this legislation. I appreciate, I think, as 
fully as anyone the deplorable character of these railroad accidents 
when they occur, but I shall insist later on that the records show that 
thej^ are so infrequent that they do not justify this legislation, and, in 
addition to that, the evils intended to be reached, such as they are, of 
carelessness or inattention to duty on the part of railroad employees, 
are such that they can not be cured by legislation ; that the situation 
and condition of railroad management are such in this country that 
it will not be aided in any way, much less perfected, by anv of the 
provisions of this bill, and I was about to say, the thought being in 
my mind then of the statement which Mr. Moseley put into the record, 
that there is nothing which is so unreliable as percentages of statis- 
tics in bearing upon questions of this or others of like character. 

Among other things that Mr. Moseley stated and had a paper in 
support of was the percentage in railroad travel, of increase m trans- 
portation, of increase in passenger carriage, and the increase in per- 
centages of different phases of railroad traffic, and among other 
things emphasized in a way the fact that there had not been a relative 
increase of train employees in proportion to the increase of trans- 
portation and passenger carriage. Well, in and of itself that might 
impress somebody, and it has been said by some one in the course 
of this discussion — or rather the inference could be drawn from what 
some one has said in the course of this discussion — that on the part 
of the railroad companies there is a tendency to economy in the 
employment of as few men as might be to transact the business, and 
therefore in a way that they are sort of censurable. 
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Now, as to Mr. Moseley's first percentage. Of course it is a matter 
of common knowledge on the part of everybody that railroad trans- 
portation matters have changed wonderfully in the last fifteen or 
twenty years, and while it is true that the proportion of employees is 
much less than it used to be, that is due to a few facts which you will 
all recognize as soon as I state them. Instead of the light locomotives 
used a few years ago, that would only haul 14 to 16 or 18 cars, we 
now have the heavy locomotive, the powerful locomotive, that will 
haul 40 or more cars. Then, again, in the handling of trains, instead 
of a lot of brakemen on top of the train applying the hand brakes, 
air is used to control the movement of trains. That not only dimin- 
ishes the actual number of men necessary for that sort of work, but 
there is no necessity for increasing the proportion on that. And then, 
again, in railroad construction, too, the tendency is everywhere, by the 
reduction of grades and the reduction of curves and that sort of 
thing, to make transportation easier, and the volume is transported 
with much more ease by a less number of men, even, than when the 
proportion was much larger. So that does not go for anything. 

Mr. TowNSEND. The expense of operation is considerably less ? 

Mr. Payson. And the expense of operation is much less : much less. 

Now, in support of the idea which I have had and the suggestion 
which I make, that the number of accidents which have happened, 
growing out of a condition which this bill is supposed to meet, as a 
matter of fact, Mr. Chairman and gentlemen, in running over the 
records of the Interstate Commerce Commission they are compara- 
tively few ; comparatively few. I hold in my hand the reports of the 
Interstate Commerce Commission for the last year. In practice they 
are issued quarterly, as vou know. In running over these bulletins 
which have been issued, there is not one accident reported in the entire 
year by the Interstate Commerce Commission where it would come 
within the provisions of this bill. 

Mr. To WNSEND. Who makes these reports ? 

Mr. Payson. The railway companies and special agents; the rail- 
way companies generally. 

Mr. TowNSEND. Are the railroad companies liable to report negli- 
gence on their part ? 

Mr. Payson. They are ; they are required to report it, and I may 
say that they do it. At all events there has never been any complaint 
on the part of the Interstate Commerce Commission that the reports 
required by law have not been fully made — ^if that meets your inquiry. 

Mr. TowNSEND. If a railroad company made a report that it had 
an insufficient number of men or overworked its men it would lay the 
company liable for damages. 

Mr. Payson. Civil damages, yes; whether that was reported or 
not they would be liable under such circumstances; but the facts as 
to the case are supposed to be reported — that is, the engineer reports 
to the company when he left his last terminal and when he turned in 
and so on ; ana the same report is made in regard to the fireman. All 
those are facts which are reported finally to the Interstate Commerce 
Commission; for instance, whether they only had four men when 
they ought to have had five ; whether a man is out twenty hours when 
he ought only to have been out sixteen hours 

Mr. TowNSEND. The reason I bring this to your attention is this. 
Please see if this has any bearing on it. I have two damage cases in 
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mind where the reports claim that there was no negligence on the part 
of railroad company or no violation of the law. The proof on the 
trial showed that the engineer and fireman were both asleep on the 
train that overran a semaphore, the derailing apparatus, contrary to 
law. That was not reported. 

Mr. Payson. Well, it should have been. 

Mr. TowNSEND. I was wondering how many of those cases there 
are? 

Mr. Payson. I am unable to say. 

Mr. EscH. Is it not a matter of fact that the Commission complains 
about the railroads not making reports, and that when they do come 
in they are insufficient? And do not some of the reports of the Inter- 
state Commerce Commission call attention to that fact? 

Mr. Payson. Prior to the passage of this present law there were 
complaints of that kind, but nothing of that kind appears in any of 
the bulletins for the past year, so far as I know, and I have made 
inquiry at the Interstate Commerce building. 

Mr. Mann. Outside of the question of the reports, do you claim 
that a man ought to be required to work more than sixteen hours a 
day when in a responsible position where sleepiness or tiredness might 
cause a wreck? 

Mr. Payson. I would not like to answer that as you put it, Mr. 
Mann, because in the course of railroad operations for the last ten or 
fifteen years, going back no further, the usual course all over the coun- 
try is to require an average of about sixteen hours maximum on duty. 
Some railroads make a maximum limit of eighteen hours, some as 
low as fourteen, but the average among them all is sixteen. It is 
sixteen as to the Southern Pacific, as to the Union Pacific, and I am 
told the same as to the Southern Railroad. I am told by the repre- 
sentatives of the Pennsylvania Railroad, who are present in the com- 
mittee room here to-day, that the maximum hours on that road are 
sixteen. ^ 

Mr. Mann. Is that the usual run ? 

Mr. Payson. The usual run, that is the maximum day's work that 
can be exacted. 

Mr. Mann. If the train is late then it is over that? 

Mr. Payson. It is overrun, but the ordinary runs do not consume 
so much time ; that is the maximum amount which may be required 
under the rules. The average runs are much less, but from various 
causes, as I am told, the average schedule time is overrun for various 
causes, but it may not exceed the limit fixed in the rule of the rail- 
road company. 

Mr. Richardson. Where that is the average, how much time are 
they allowed rest between runs ? 

Mr. Payson. The lay over as a rule is largely more than the sched- 
uled time. If the runs are sixteen hours, then the lay oflF is sometimes 
a day and a half. 

Mr. Richardson. Is it not a fact that many States have regulated 
that matter ? 

Mr. Payson. I understand so, but I do not speak with knowledge 

f about that. 
Mr. Richardson. For instance : In Alabama they do not allow them 
to work over twelve hours on a stretch, and then they must have 
eight hours' rest. 
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Mr. Mann. If you will pardon me, I do not think any of us require 
any reports from railroad companies or from commissions or from 
anybody else to come to a conclusion about this. We have somer idea 
of the effect of working sixteen hours continuously, every mjin here 
knows from his own experience how hard it is to work when he is 
tired out and sleepy. 

Mr. Payson. Very true. 

Mr. Mann. Now, what harm will it do to the railroad managers in 
handling trains to forbid them to operate so that they will have their 
employees working more than sixteen hours, when everybody knows 
that a man can not do good work ordinarily after he has been on duty 
continuously for sixteen hours ? 

Mr. Payson. First, as to the general proposition why the railroad 
companies would object to that, our objection in a general way is to 
Congress making it an entering wedge for all sorts of regulating 
legislation. We think the railroads regulate themselves just as well 
as Congress can re^ilate them, and in this matter of ours we think 
the roads regulate it 

Mr. Mann. That might be so in your case — that .vou regulate it as 
well as the law, but suppose here is a road that habitually endeavors 
to get more out of its men and endeavors to require them to work a 
much longer period than sixteen hours, or, after a very short rest, 
requires them to go on duty for a sixteen-hour period again ; how will 
that reach that without reaching you ? 

Mr. TowNSEND. And the coercion of the men, too, urging it on 
them? 

Mr. Payson. That state of affairs does not exist, so far as I know, 
in any railroad in this country. So far as I am advised no such 
thing exists. Before these hearings conclude some practical men 
will be here, men from the Pennsylvania Railroad and the Baltimore 
and Ohio and other roads, that will be able to answer these practical 
questions. I only shed a borrowed light on that side of the question. 

Then, as to the suggestion that the railroads aid in that by coerc- 
ing the men to do that, that does not obtain. To make myself more 
explicit, it was intimated here that it was to the advantage of the 
railroad company to have as few men as possible with reference to 
the conduct of their business, because it would cost less monev to do 
that. 

Upon every trunk line in this country, afe I am advised, and as to 
rl many of them I speak with knowledge, the question of days and hours 
Idoes not cut that figure [the witness snapping his fingers] ; the pay of 
Ithe employee is by the miles run, and so it does not make any differ- 
lence to the railroad company ; if ten engineers can do the work now 
Ipn any given line it doesn't matter to them whether eight men do it 
^r twelve do it; the only difference would be the eight would get as 
much pay as ten would for doing the same work. Upon every rail- 
road in this country, so far as I am advised, and about some of which, 
I say, I speak from personal knowledge, I know it is upon the basis 
of miles run that the men are paid, and therefore there is no induce- 
ment on the part of the railroad company on the score of economy to 
exact more work out of the men than they are competent to do. 

Mr. Mann. That statement has been made several times, that the 
basis of pay is the miles run. I am informed this : The tendency of 
the railroad in recent years has been to very largely extend the length 
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of the local runs, and that the employees for local runs are not paid 
by mileage; that many of these local freights that used to run 70 
miles or such a matter now often run 125 miles, and that the crew 
are not paid by mileage any longer 

Mr. Payson. That is news to me. 

Mr. Mann. But on a day's pay basis. 

Mr. Payson. That is news to me, if it is so. I know with our 
road — and I have a copy of the regulations here — the pay is by the 
mile, and where there is a necessity for any purpose of using the hour 
as a unit 

Mr. Mann. I would be glad to see those regulations. 

Mr. Payson. I would be glad to furnish them. 

Mr. Richardson. Did I understand you to say that you thought 
it best for Congress to leave all such matters as this to be controlled 
by the railroad companies themselves ? 

Mr. Payson. I do; yes. 

Mr. Richardson. Take that as a precedent. Do you think it a 
jirood precedent? Would it not apply to all other corporate interests 
m this country ? 

Mr. Payson. I don't think so. 

Mr. Richardson. Will you give your reasons why? 

Mr. Payson. First, I regard it as a pretty serious question now as 
a matter of law, whether what is intended by this bill rises above a 
police regulation, and as such that would be for the States. 

Mr. Richardson. In connection with that, you think equally as 
much that they ought to be allowed to regulate rates without any law ? 

Mr. Payson. No; I do not say that. 

Mr. Richardson. Give the reasons, please, for your difference of 
view between those two propositions. 

Mr. Payson. To enter into a discussion of the rate question, of 
course common experience teaches that as to the rate you are dealing 
with the rem, you are dealing with the thing itself, what the corpora- 
tion is organized for, to carry freight or passengers, and it is bound 
to do it tor reasonable charges for the service rendered, and in the 
case of unreasonable charges there ought to be a power somewhere 
to regulate it. That is the whole business — ^the root of the whole 
transaction — and the scope of the whole railroad business is what 
the quid shall be for the quo, and therefore I think it is a proper sub- 
ject of legislation on the part of Congress as to interstate commerce, 
that the rates should be regulated to ^ard against unreasonable 
charges between the company and the individual or unjust discrimina- 
tion between the localities and the people. 

Mr. Mann. You just said before that it was a matter of no con- 
cern to the railroads of the country whether they had ten engineers 
or eight engineers to do the work. 

Mr. Payson. On account of the economy. 

Mr. Mann. But is it not a matter of great concern to the public if 
ten engineers are required that there be ten employed rather than 
that eight only be employed and that those shall be overtaxed ? 

Mr. Payson. Certainly; but who is a better judge than the men 
themselves of the companies that employ them ? 

Mr. Mann. I think the public is a better judge. 

Mr. Payson. I don't think so, with all due deference. From the 
statements made here, what is better in the way of effective and 



HOTJBS OF SEBVIGE OF RAILBOiU) EMPLOYEES. 47 

proper management of a great railroad corporation than the com- 
bined intelligence of the managers and of the employees? Let me 
repeat that I have made diligent inquiry from dinerent trunk lines, 
and that, so far as I know, these arrangements as to hours are per- 
fectly satisfactory to the men. 

Mr. EicHARDSON. You have to take into consideration the tempera- 
ments and dispositions of different men. You find some men eager 
and anxious to accumulate money, and they overtax themselves more 
than I would, for instance, who have not so much ambition in that 
way. 

Mr. Payson. Yes, sir; undoubtedly. 

Mr. EicHARDSON. Therefore vou are laying vourselves liable to the 
danger coming from that man^s cupidity, and so endanger the lives 
of your passengers. 

Mr. Payson. Yes; but the question comes there whether the rail- 
road companies of this country indulge in that sort of thing or tol- 
erate it when they can prevent it, and I am told by the men I have 
talked with (ana with representatives of many of the trunk lines 
here), and they universally say that that is universally discouraged on 
the part of the officers, and nobody is permitted to do that when they 
know it. One of the rules, for instance, of the Southern Railway is 
that if the maximum hours' work is reached midway in a run it is 
the man's right and duty to quit there, and they have to furnish a 
new man if they demand it. That is in the printed regulations of the 
company that I will be glad to furnish. 

Mr. TowNSEND. The fact is they do not do it in a great many in- 
stances, is it not ? 

Mr. Payson. It may be; there are exceptions to all rules. And 
the fact that men go to sleep on duty and so on does not come from 
cases of too long hours. I remember one such case that came under 
my observation when I was connected with the legal department of 
the Chicago, Alton and St. Louis Railroad Company, and that was 
the great Sag Bridge disaster on the Alton road. I don't know 
whether most of you gjentlemen are old enough to remember about it, 
but it was the worst disaster of the kind that I remember of ever oc- 
curring in the Mississippi Valley. I had to do with the adjust- 
ment of damages in that case. The accident occurred in substan- 
tially this way : 

The St. liouis flier into Chicago had left Lockwood, 10 or 12 miles 
from Sag Bridge. The night operator had to go on at 8 o'clock and 
stay on duty until the next morning. He was invited to a dinner by 
a neighbor and had come from that dinner and went on duty with two 
or three cigars in his pocket. Nothing to do at the station except to 
receive train orders — ^no traffic — and about half past 10 or 11 came an 
order for a freight train to stop there to await the train north from 
St. Louis. With the dinner and his cigars he dropped oflF into a doze 
and forgot to deliver the order. He had been on duty only about 
three hours and the worst disaster occurred, so far as I know, that 
ever occurred in that part of the country. I don't pretend now to 
say how many hundreds of thousands of dollars it cost. 

Mr. Mann. Was not that partly because he was up late the night 
before? 

Mr. Payson. No; he was the nightman. 

Mr. Mann. I thought you said he was off at a party. 
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Mr. Payson. I say he went to a dinner party at 6 or 7 o'clock, ate 
a hearty dinner, and the click of the instrument got monotonous and 
he dropped off into- a doze. He was on duty the night before the 
ordinary number of hours, less than twelve, probably, and he went 
off to sleep. Instance after instance is given here in these reports of 
the Interstate Commerce Conmiission where men have been negligent 
as to duty and have ffone to sleep and engineers have failed to notice 
stop signals, even under a good block system, when the hours of duty 
had been comparatively short. 

Well, we undertake to analyze that, and say. How does that hap- 
pen? To me a very sensible reason for it happening in cases that 
appear almost inexplicable at first glance is this: Railroad travel, 
no matter what you think about it when you are engaging in it, is 
constantly attended by an immediate impending danger. There is 
danger connected with it from the time the tram leaves the station 
until you reach your terminal. Here we get into a train that pulls 
out from Washington, and it is soon going 30 or 40 miles an hour. 
What is between you and me and death as we swing around a curve ? 
Just the flange of a wheel. If that flange fractures it means death. 
A brake frame hanging; a bolt works loose; the brake frame drops 
off. You can not, by the exercise of the most diligent care, guard 
against such things "happening. The rails are held to the ties by 
spikes. You round a curve and there before you the spikes may have 
been taken off the rails. That means death and destruction. How 
many of us stop to think of the danger we are in as to that sort of 
business ? 

Now, the constant presence of that sort of thing and the practical 
safety apparently attending railroad travel tends, in my judgment, 
to blunt the sensibilities of the men in the cab — the engineer and the 
fireman. Time after time cases are presented to the Interstate Com- 
merce Commission where a man going along with a good block sys- 
tem — everything is noted all right — and at the next station he runs 
by that signal, although it is in full view. As I recollect, a terrible 
accident happened on the Pennsylvania Railroad not long ago, on a 
road where they have a block system as perfect as can be devised. 
The employee was as careful a man as there was, but he omitted to 
look at the block signal that was blocking against him. He could not 
explain it. It was on a run to New York from somewhere, through 
Philadelphia, which on a passenger train is less than three hours. 
The man got on a doze and so it went. 

Deplorable as they are, can these things be regulated better than by 
the companies themselves ? As a matter of practice, does the imposi- 
tion of a penalty on a railroad company help the thing in any way, 
directly or indirectly? It does not impress the railroad company 
with a sense of its duty to any greater degree, and nothing can 
impress it to any greater degree than it is impressed by the practical 
operations of its road. 

Mr. Mann. Do you not think the engineer on duty for three hours 
only is a little more likely to watch out for signals and observe them 
than a man who has been on duty for eighteen hours ? 

Mr. Payson. Certainly I do, and I think, judging from our expe- 
rience, that sixteen hours is a longer limit than you or I would want 
to work. 

Mr. Mann. I think the limit ought to be fixed at twelve hours. 
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Mr. Payson. Then you do not agi*ee with the companies or the 
men themselves? 

Mr. Mann. But I agree with the public who ride on the roads, I 
think. 

Mr. TowNSEND. You think the companies can handle these things 
better, and that would apply to every safetv device, would it not ? 

Mr. Payson. No ; but on that score of safety devices that have been 
adopted and carried into eflfect, they have not been adopted and put 
into effect because of the legislation which has been had ; the legisla- 
tion has only expedited it ; that is all. 

Before anything of that kind was attempted anybody that had 
anything to do with railroad enterprises will remember the great 
danger that existed with the old-fashioned drawbar, where the man 
had to go in between and fasten it. That was succeeded by the 
Potter drawbar. That improvement was first put on the Chicago 
and Alton road when I was a youth. It was not adopted because of 
legislation requiring it, but because it was an improvement on the 
existing conditions. And in all the contests that have been had in 
late years, with reference to the adoption of safety appliances, it is a 
mistake to say that the railroad companies have not been alive to 
the necessities and proprieties of the adoption of safety appliances, 
but what they have resisted — and I have done it time after time for 
the companies I represent before the Interstate Commerce Commis- 
sion — ^has been the speed with which the adoption has been required. 
They have required the railroads to equip with certain appliances 
more speedily than they could possibly do it, and so there has been 
opposition as to the speed with which that has been required. 

Mr. TowNSEND. Do I understand you to say that there has been no 
opposition on the part of the railroad companies to the adoption of 
safety devices? 

Mr. Payson. I do not sajr no opposition, but I do not think that 
there has been general opposition to it. 

Mr. Fuller. I can not indorse all your statements. I think the 
result of the present condition of safety appliances is a result of con- 
test ; the railroads have contested every inch of ground ; they want it 
to be let alone with regard to that, just the same as thev do with re- 
gard to this matter of ours and the safety devices that nave been re- 
quired have come about as the result of contest. 

Mr. n^YsoN. That is not my recollection. 

Mr. Fuller. I think hearings before the committees of the House 
and Senate will bear out that statement of mine. I think the mem- 
bers of this committee who had such le^slation before them in the 
Fifty-seventh Congress will bear me out m that statement. 

Mr. Payson. I will proceed if there are no other questions; and I 
hope, Mr. Chairman and gentlemen of the committee, that in what I 
am saying here I may not be regarded as minimizing the dangers that 
exist under the present conditions or the desirability of entirely 
abrogating them if it could be done. Don't misunderstand me as to 
that. I am not saying in favor of the people I represent, nor any- 
body with whom I have had any confidence with reference to this, 
that that is the position of any of us as to that. 

Eepeating what I said a moment ago — and I desire to emphasize 
that, because I am impressed with its truthfulness — that as to these 

H s— 06 4 
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regulations as between the railway company and the employees as to 
the length of hours, the maximum length of hours of service, that 
fault is not found with these rules by the men themselves. Only yes- 
terday I had a long conference with Colonel Andrews, first vice- 
president of the Southern Eailroad, and Mr. Spencer, the general 
manager, upon that very subject. They have no legal representative 
here that could come before the committee to-day with reference to 
the matter. A little pamphlet of rules, which they promised to send 
to my house, gives explicitly what I have stated to you; first, the 
hours fixed, 16, with the direction even on the part of the company to 
the employee that at the end of his 16 hours to take his rest, a prohibi- 
tion against going on duty until the interval of rest has been used by 
the man, and all that sort of thing; and they were emphatic in their 
statements to me that so far as they were advised there was no disposi- 
tion on the part of the men to find any fault with the details of these 
regulations; that while the hours were pretty long as to some runs, 
the men themselves preferred that the runs be arranged that way in 
many instances. 

For instance, from here to another point — I don't remember the 
other terminal — but the regular schedule, I think, is fourteen hours, 
and sometimes it takes sixteen or seventeen if the train is late, but the 
idea was that at the other end there is a good town, with hotels and 
so on, and a Y. M. C. A. building there too, by the way, and the men 
wanted it that way. Then, as to some passenger runs. Colonel An- 
drews called my attention to two or three runs where they were short 
and that the train men themselves preferred to double the trip in order 
that they might spend their night and the succeeding day at home 
rather than have a short run and be away from home at the end of it. 
It commended itself to my judgment as a probable, truthful statement, 
and I give it to you as coming in that way. 

Mr. Ryan. Right there, do you not consider that the interests and 
the rights of the traveling public come in in this connection ? 

Mr. Payson. That is, if there was such an amount of danger grow- 
ing out of that sort of thing that it rendered this kind of legislation 
proper and appropriate. That leads me to the next phase of this. I 
asked Mr. Spencer and Colonel Andrews to run back over the last 
three years and tell me if there was a single instance on the Southern 
road where there had been an accident resulting in loss of life or 
damage to property where it might have fairly been attributable to 
overtime work, and they both told me not one within their knowledge. 
Whether that is a truthful statement or not I can not say, but I believe 
it is. 

Mr. EscH. Has this been called to your attention, that a man is 
judged by his willingness to work, and especially in cases of congested 
traffic; that men who refuse to go on work after having served a 
detail would be discriminated against and ultimately dropped? 

Mr. Payson. No; my attention has not been called to such cases. 
They may exist, but I have never heard of them. 

Mr. EscH. So that a man is penalized because he insists on his 
regular time of rest. 

Mr. Payson. If such cases exist I would be glad to be advised. I 
would like to know the man and the locality where such a thing exists. 
My friend Mr. Fuller made a statement here of a freight train hav- 
ing a scheduled time of twenty-four hours, and the twenty-four hours 
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was exacted from the men as a rule, and sometimes they had to over- 
work that. He declined to give the name of the road. I think he 
ought to give the name. If such a case exists I agree with him that 
it ought to be remedied. 

Mr. Richardson. You stated you made diligent inquiries and you 
had not found any instances where complaint had been made that a 
man had been overtaxed,, overworked, and an accident resulting. 
Well, your idea would be, if that is true, that a law passed by Con- 
gress would have no effect at all, it would not accomplish anything, 
and probably you would do by that just as they did in the case of 
the law for the transportation of cattle requiring them to be watered 
and fed at least every twenty-eight hours — they disregarded it, paid 
no attention to the law. That was admitted to be done in reference 
to the limit of twenty-eight hours for cattle. 

Mr. Payson. I don't think such legislation would be any addi- 
tional incentive to a railroad company to make additional regulations 
with reference to the management of the railroad than are in force 
to-day, because certainly a penalty of a hundred dollars visited on a 

I corporation, looking at it simply from that side, would not amount 
to very much in dollars and cents ; but the railroad people themselves, 
keeping in mind what public opinion is, and the dealings between 
the railroad company and its men, do the best that can be done under 
the circumstances, as they are dealing with the situation, and I do 
not think a penal clause would add to it as to the railroad companies. 
What its eflfect may be as to the man, I will come to a few moments 
later. 

Mr. Mann. It would have some effect on a damage suit, I suppose. 

Mr. Payson. I don't think so ; I think it would depend on what the 
proof would be and the facts averred by the plaintiff. It would not 
be because the law was so-and-so, but because the fact was so-and-so. 

Mr. Mann. But if the railroad companv violated the law, that 
would be something to take into consideration. 

Mr. Payson. The fact would have to be proved precisely the same 
in the civil suit that it would be if there was a criminal prosecution — 
that is, I do not think the record in the criminal prosecution would 
be evidence in a civil suit; the proof would have to be made precisely 
the same. That is nav judgment about it. 

Mr. EicHARDSON. It would be very difficult, however, to get an em- 
ployee of a company to go and make complaint. 

Mr. Payson. I don't know that it would in these days, when such 
strong attempts are made on the part of the labor people to secure 
what they want. 

Mr. Richardson. Take a man who goes and makes a complaint 
about the railroad company; that man is liable to lose his place. 
That would probably deter him from complaining. 

Mr. Gaines, of West Virginia. I notice in the statistics of the rail- 
roads, from the Interstate Commerce Commission in their report, 
page 121- 



Ir. Payson. Of what year ? 
Mr. Gaines. Of 1903. The number of employees to each one killed 
was 364, and that is the smallest number — that is, the largest propor- 
tion of killed since 1803. The number of employees for each one 
injured is 22, the smallest for any year — that is, the proportion of 
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injuries is the largest. In the case of passengers, the number of pas- 
sengers to one killed was 1,957,441. ^^ ith the exception of 1902, that 
is the smallest since 1895, including 1895 ; that is to say, the proportion 
of killed is larger. The proportion of passengers injured was one for 
84,000, which is the smallest number or passengers to one injured ever 
reported. It seemed to me that in view of tne fact that the trains 
are getting larger, hauling more people, that there should be fewer 
persons killed. 

Mr. Payson. One would think so. 

Mr. Gaines. But it seems that they are increasing both as to pas- 
sengers and employees. 

Mr. Payson. It is quite likely so, although one would think that 
the increase of passenger traffic and the adoption of safety appliances 
and all that sort of thing would result in human life being safer now 
Ihan ever. - 

Mr. Gaines. That would seem to be very alarming, and certainly 
very deplorable. 

Mr. Payson. But I do not think that bears on this question at all, 
because there is nothing in these statistics which shows the proportion 
of these casualties resulting from the evilg sought to be reached by 
this bill. 

Mr. Gaines. I understand that, but an argument may be based on 
that as to this particular bill. 

Mr. Payson. Of course on the general subject it would look as 
though it ought not to be as it is. 

Mr. Gaines. It is not safe to leave it as it has heretofore been left, 
entirely to private management. 

Mr. Payson. With that statement before us, what possible legisla- 
tion can suggest itself on the general subject of railroad regulation 
that does not enter into the general management of railroads that 
would prevent that sort of thing ? 

Mr. Richardson. Did you tell me whether the hours of labor are 
lengthening or not ? 

Mr. Payson. I do not know as to that, but I understand they have 
not changed recently. However, I do not know. Mr. Fuller would 
probably be able to answer that question. 

Mr. Fuller. I could not say as to that positively. 

Mr. Payson. My attention was called to this first, I should think, 
four or five years ago, and our people have the same regulations as to 
maximum hours now that we had then. I have been in the legal de- 
partment of the Southern Pacific Railroad fifteen years, ever since I 
left Congress, and I have been with the Union Pacific in the legal 
department since the Harriman interests became identified with the 
road, about the time of Mr. Huntington's death, about five years ago, 
and then the same rules were in force as they are to-day. 

Mr. TowNSEND. If the hours had been lengthened that might ac- 
count for this increase in accidents. 

Mr. Payson. I hardly think so, because I think there would be 
special notice of it in making up the statistics. 

Mr. Fuller. You can say this : That the tendency has been to in- 
crease the length of runs, but, as I said to the conunittee the other 
day, I thought these agreements among the companies and the men 
had done more than the State laws, because the State laws had not 
been enforced. 
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Mr. Mann. I would suggest the reason of this increase is- the fact 
that under the new law thev report it, and they did not report before. 

Mr. Gaines. That may be an explanation, and I was really after 
the explanation^ because I looked up these figures a week or two ago 
in connection with another matter, and I expected to find the opposite 
from what I did find. 

Mr. Payson. I am not able to shed any light on that ; it strikes me 
that it ought to be as you suggest. 

Mr. Gaines. It may have been that they were not heretofore 
reported. 

. Mr. Payson. That may be. That is all I care to say in a general 
way. Now, as to the bill itself, if it is to be considered, it seems to me 
some amendments ought to be considered. 

Mr. Adamson. Mr. Fuller has just stated what we have heard here 
a hundred times, that State laws might meet the situation, but State 
laws are not enforced. 

I would like you to tell us, first, whether that is true, whether State 
laws are not enforced as well as Federal laws, and, if they are not, 
why not ? 

Mr. Payson. I can not give you a bit of information on that. 

Mr. Adamson. I do not believe that it is true that the State laws are 
not enforced. 

Mr. Payson. What I have heard in the room is the first time I 
liave heard it stated. I would not like to deny it, because I have not 
looked into it ; but wondered how that could be so. 

Mr. EicHARDSON. Is not tha^ attributable to this fact, that most all 
ihe great trunk railroads are interstate railroads, and the State can 
do nothing with them except on intrastate traffic, and that nearly all 
the traffic is interstate traffic ? 

Mr. Adamson. I don't think that line of demarkation was involved 
in the statement at all. Mr. Fuller's statement was that State laws 
are not enforced. 

Mr. Payson. What the Jf act is I don't know. 

Mr. Richardson. It is my understanding that there are very few 
railroads that begin in a State and end in the same State. 

Mr. Payson. Very few. 

Mr. Richardson. And that 85 i)er cent of the traffic is interstate. 

Mr. Adamson. Then I suppose if a man murders another on a train 
carrying interstate commence that he could not be tried by the State 
courts. I suppose that is what that^ ridiculous argument would 
lead to. 

Mr. Payson. I think, Mr. Chairman, that one fundamental error 
in this bill is that the penalty does not run against the employee. 
The penalty runs against the employer, the carrier, and him alone. 
I think it ought to go without saying that if a voluntary overworking 
is made a crime the man who commits the crime at least is one that 
ought to be punished. I think that goes without saying. It has 
been rather conspicious in this legislation that any propos^ penalty 
running against the employee has been guarded against by those 
who favor this kind of legislation, and therefore I think that, taking 
section 2 of the bill, in line 13, page 2, after the word "act," 
these words should be inserted, " or any such employee " — ^that is to 
say, that from and after the 1st day of July, 1906, it shall be un- 
lawful for any common carrier, its officers or agents, subject to this 
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act, to require or permit any employee subject to this act or any such 
employee to be or remain on duty for a longer period than sixteen 
consecutive hours. And the same amendment ought to come in, as I 
think, on line 13, page 3, so that that will read : 

That finy such common carrier, or any officer or agent thereof, knowingly 
requiring or permitting any employee to go, be, or remain on duty in violation 
of the second section thereof, in violation of a lawful order of the Commission 
made under section 3 hereof, or any such employee who shall go on duty in 
violation of the provisions of this act, shall be liable to a penalty, etc. 

I have put in the word " knowingly " there. I will leave this 
amended copy with the stenographer. 

I do not think if I would elaborate this I could make myself any 
better understood either as to what ought to go in or as to the 
propriety of its going in. 

Mr. Adamson. You think if an exhausted man through his cupidity 
agrees to make a dangerous run he ought to be taken up and punished. 

Mr. Paysoi^ . That presupposes that the employee is ignorant, tired, 
and stupid, but he is acting unconsciously in what he does. 

Mr. Adamson. He does it for gain, and he endangers the public. 

Mr. Payson. Then if it is a crime for him to do it he ought to be 
punished. 

Mr. Richardson. Is it not a crime for the company to do it ? 

Mr. Payso>j. I am not saying that he ought to be punished, or 
that anybody ought to be punished, but I say if the carrier is sub- 
ject to penalty that the employee ought to be also. 

Mr. TowNSEND. It strikes me that* is right; and would not that 
also help to enforce this law ? 

Mr. Payson. I am coming to that. 

The only argument that has been made by gentlemen in favor 
of it is that if there were a penalty on the company now it would 
be less liable to allow it to be done, because the penalty would act 
as a deterrent. If the same penalty is to be vested on the employee, 
he would be less liable to seek the opportunity of doing it. 

Mr. Richardson. In other words, if a saloon keeper is prohibited 
from selling liquor to a minor the saloon keeper and the boy also 
ought to be punished for violation of the law. 

Mr. Payson. I do not say that; that raises the question as to the 
responsibility of a minor, and that sort of thing. There are a good 
many who believe in that, but I do not say that I do. 

Mr. Ryan. Suppose the railroad boss would require the man to go 
out, and he refuses to go out, he would be discharged then ? 

Mr. Payson. I have never heard of an instance like that, and I 
don't believe in the whole 200,000 or 300,000 miles of interstate rail- 
roads in this country there could be an instance of that kind found 
in the last year. It is asserted as if that is a common occurrence, 
but I have never heard of such a thing, and I don't believe it exists. 

Mr. Ryan. If that were so the employees would be " up against it." 

Mr. Payson. He would be " up against it " under that state of 
facts; yes. Say this is placed on the statute books. Every railroad 
manager knows what the law is, every superintendent, every assistant 
superintendent, yard master, and section boss knows what the law 
is with reference to it, and if he undertakes to ask a man even to 
work more than the hours he is supposed to work he is subject to 
the penalty named in this bill, and he knows it. Now, he is not 
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]ikely to do it, because it is only in the most extreme case you can 
imagine such a thing would come about. 

Mr. Ryan. I know of railroad yard masters requiring men to vio- 
late regulations laid down by the railroad company. For instance, 
one of the rules is that they shall not step in between moving cars, 
and I have known cases whei"e they have been required to violate that 
rule, and if they did not violate the regulations they would have been 
discharged. That same thing might apply in this case. 

Mr. Payson. Do you regani that as a parity of situation? 

Mr. Ryan. I mention that in this connection. 

Mr. Payson. Do you think yourself it is worth very much? In 
the hurry of making up trains it is sometimes necessary to step in 
between them 

Mr. Ryan. Yes; and I know hundreds of men who have only one 
arm as a result of it. 

Mr. Payson. As a result of yard accidents ? 

Mr. Ryan. Yes. 

Mr. Payson. Yes; undoubtedly. Another thing. The penalty 
ought not to run against the railroad company, its agents, or employ- 
ees unless the acts done are done knowingly by the agent. That is 
to say, before the penalty is visited upon a train master and he per- 
mits a man to go out, he ought to know that that man has worked 
more than sixteen hours. 

Mr. EscH. Do they not keep a record ? 

Mr. Payson. In theory; yes. 

Mr. Bartlett. They keep a bulletin board, do they not, which 
shows the hours that every employee has worked ? 

Mr. Payson. Yes; in that sort of a case they knowingly would come 
within the law, but in cases that have happened, that are not infre- 
quent, the company is deceived, does not know how long the employ- 
ees have worked. I would refer you to bulletin No. 15. 

Mr. Mann. The bill says " permit." Of course without putting 
in the word " knowingly " there, the railroad officials might be held 
responsible for some man who worked that they did not even know. 

Mr. Payson. Yes; and this is a class of cases where, Mr. Mann, I 
take it, lawyers would agree that in a prosecution for the penalty 
it would not devolve upon the people to show that the agent of the 
company did know what was done; it would come in the same class 
of cases like selling liquor to a minor, or whether his agent does it. 
• Mr. Adamson. He may have forbidden it? 

Mr. Payson. Yes, precisely ; and therefore it seems to me the word 
" knowingly " ought to be inserted, to show that this thing sometimes 
happens where the officers do not know what occurs. Here is an 
accident to which special atention is called by the Interstate Com- 
merce Commission. It is bulletin 15, page 9. 

(Mr. Payson read from the bulletin at the page referred to.) 

Mr. Adamson. The roundhouse foreman must have known of the 
overworked hours. 

Mr. Payson. It says not. The recitation in the report is that the 
actual facts were concealed from the superior officers. 

Mr. Richardson. Do you not keep a record of the distance run ? 

Mr. Payson. They should, and wherever that record is kept and 
made, and so on, then of course that is knowledge ; but the law would 
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be defective unless it contained a provision that it should be done 
Imowingly. 

Mr. Richardson. Do you not think that the presumption of law 
ought to be that the railroad ought to know it ? 

Mr. Payson. I don't know as to that. 

Mr. Adamson. How can it know anything except through its 
agents? 

Mr. Payson. It can not. 

Mr. Richardson. I think you would emasculate the whole law if 
you put the word " knowingly " there. 

Mr. Payson. Why? 

Mr. Richardson. The railroad has charge of the records, can ex- 
amine them to tell about the employee ; and the necessity of proving 
that the company did examine and did know about the records would 
destroy the law, in my opinion. 

Mr. Payson. The employee has no interest in it; it is between the 
Government and the railroad, and in a prosecution under this it 
seems to me that the scientia ought to be averred before the railroad 
should be responsible for the penalty. 

Mr. TowNSEND. The thing that bothers me is how a man could go 
on as an engineer or a fireman without the man who put him there 
knew what he had been doing. 

Mr. Mann. As a matter of fact, it is not infrequent for one man to 
be ordered on as a fireman and another man to take his place under 
the same name. 

Mr. Payson. I don't know as to that. It might turn out that for 
some reason a railway company did not know and could not know the 
facts, and in such case my point is that they ought not to be criminally 
punished. 

Mr. Adamson. But they must know them ; it is their duty to know 
them, and they can not properly run their business without knowing 
those things. 

Mr. Gaines. Did not you yourself give a case of an engineer ffoing 
out and taking another man's place, being almost continuously on 
duty 

Mr. Payson. That was a case of a telegraph operator. 

Mr. Gaines. Yes. 

Mr. Payson. That was in Colorado. 

Mr. Gaines. And in that case would you punish the railroad com- 
pany ? 

Mr. Payson. There is a case, I know, the other day. Here was the 
day man that performed his duty, and the night man wanted to go 
off. The story in the newspaper was that the day man said, " I will 
do your work to-night," and he did it. He dropped off into a doze 
for some reason — I don't know whether it was on account of extra 
hours; I don't think it was — ^and a terrible accident resulted. Now, 
why should the railroad companv be punished for that ? 

Mr. Adamson. I think it would show a fraud on the part of those 
people deceiving the railroad company. 

Mr. EscH. Yet the train dispatcher at Pueblo, if that was the place, 
knew or could know who the telegraph operator was at that station ? 

Mr. Payson. Yes ; but the train dispatcher there has other things 
to think of besides whether A was on duty during the day at a given 
place. He has a right to suppose that the man going on duty, as he 
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generally did, was the proper man, unless there is something mysteri- 
ous about the handling of a key that I don't know anything about. 

Mr. EscH. Do not the operators have a letter to identify them ? 

Mr. Payson. I don't know as to practical management. It is 
enough, it seems to me, Mr Esch, to say this — and it is not an extreme 
case — ^that where one fraudulently, willfully, goes off from duty he 
ought to perform and another one undertakes to do it, and that makes 
a violation of the law, that there ought not to be a criminal penalty 
inflicted on the railroad company for something that, by the exer- 
cise of any prudence, it could not avoid, it could not help. Look over 
every man, whether he was on duty or was not, the public is not helped 
by that at all ; nobody is protected by it except the railroad company, 
and they ought to he protected as against an act of that kina. It 
is not a question of money coming from the railroads to citizens by 
reason or this, but purely a relationship between the Government 
and the railroad, and the railroad company ought not to be inflicted 
with a penalty for something which it could not know and did not 
know and could not have prevented if it did know it, probably. And, 
therefore, in the places which I have indicated I think the word 
"knowingly" should be inserted, and that the penalty should be 
visited on the employee as well as the company, if the bill is to be 
reported. 

Mr. Mann. Of course the purpose of this bill is to prevent habit- 
ually sending out men who have been serving a long time. Suppose 
that we put in the word " knowingly " and then put in a penalty 
that amounts to something? 

Mr. Payson. That would be for your wisdom. • 

Mr. Mann. A hundred-dollar penalty, of course, is nothing. 

Mr. Payson. I suppose underlying all this, that once it is grafted 
into a law there would be less violations. -I assume that would be 
the notion on the part of those who are interested in the bill, because 
certainly it can not be on the principle of lex talionis with reference 
to this sort of legislation. That is all I care to say, Mr. Chairman. 

Mr. Fuller. Since this Colorado accident has come up, I think 
this happened over thirty days ago, and the detailed reports of it 
ought to be in the hands of the Interstate Commerce Commission, 
and I would like this committee to formally request the Interstate 
Commerce Commission for all the information it has upon that acci- 
dent in order that we may have it before us. That can be done 
upon request of this committee. 

Mr. Neale (of the Pennsylvania Railroad). Is it the purpose of 
this committee to accord further hearings upon this bill ? 

Mr. Esch. There are one or two other gentlemen who would like to 
be heard. 

The Chairman. The committee will now go into executive session. 

(Thereupon, at 11.50, the committee went into executive session, at 
the conclusion of which it adjourned.) 
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c03f3iittee on interstate and foreign commerce, 

House of Representatimss, 
Washington, D. C, Friday, May 4, 1906, 
The committee met at 10.30 o'clock a. m., Hon. William P. Hepburn 
in the chair. 

The Chairman. The subject of consideration is that of regulating 
the hours of labor of railway employees. It was understood, I think, 
at the adjournment of the last session that the balance of the time 
would be divided equally. There is an hour and ten minutes this 
morning, of which we will probably want ten minutes for an executive 
session, so that there will be an hour to be divided. 

STATEMENT OF H. T. NEWCOMB, ESQ., REPRESENTING THE DELA- 
WARE AND HUDSON COMPANY. 

Mr. Xewco:mb. Mr. Chairman, Mr. Fuller very wisely informed 
the committee that this was a very delicate and difficult subject ; and 
I think he has illustrated his own doubt and hesitation in approach- 
ing it by furnishing us, every morning when we have come here, with 
a new measure proposing to deal with it. It is because it is a very 
difficult subject for the Delaware and Hudson Company, w^hich I 
represent, one that we have difficulty in dealing w4th ourselves, that 
we feel it incumbent upon us to make some suggestions here and some 
opposition to the enactment of any legislation which would tie our 
hands. 

Mr. TowNSEND. ^ATiat is your position ? WTiat official position do 
you hold ? 

Mr. Newcomb. I represent the Delaware and Hudson Company for 
the purposes of this hearing, and occasionaly in other matters in 
Washington. 

It is because we feel that legislation of this sort would tie our 
hands in our efforts to perform the duties imposed upon us by the 
public ; it is because we want to be permitted to pnerf orm those duties 
as they ought to be performed that we feel obliged to oppose this 
measure. 

The demands made by the public upon the railway systems of the 
United States have increased very greatly during the past few years. 
Mr. Moseley gave you figures showing the vast increase in the amount 
of traffic carried, both of passengers and freight. It has required, 
in not more than ten years, the introduction into the railway service 
of half a million of new employees, and I submit to you that legisla- 
tion which would require, as Mr. Fuller suggests, a vast further addi- 
tion to those employees might require us to put men into positions 
of responsibility rather more rapidly, with rather less training, than 
ought to be the case. It seems to me that the committee, on its own 
account, would feel the necessity of consulting with men who are 
familiar with the difficulties of operating these great railwajr systems, 
with the practical questions that have to be met, and which cause 
these occasional employments that are longer than anybody wishes 
they were. 

I may suggest how great those difficulties are by calling your 
attention to the fact that the Post-Office Department, in the con- 
duct of the Railway Mail Service, is occasionally obliged to employ 
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men for longer hours than is permitted by this bill, and in fact there 
are two regular runs in the Railway Mail Service in wliich men are 
employed continuously for twenty-four hours. 

Mr. EscH. Then they have one or two days off, do they not ? 

Mr. Newcomb. They do ; and the same is the case in regard to the 
railways. 

The Chairman. Where are those runs? 

Mr. Newcomb. I think I have a memorandum of those runs in my 
pocket. There is one from Ogden to San Francisco and one from 
El Paso to Los Angeles, both of them twenty-four hour runs. There 
are many cases where, in case of any extraordinary delay for any 
reasons, men find it necessary to make long runs. 

Mr. Mann. Mr. Newcomb, in those runs do you know whether 
they have opportunities to take naps ? 

Mr. Newcomb. I think it is quite possible that they do. 

Mr. Mann. I understand that they are regularly permitted to 
sleep. 

Mr. Newcomb. I do not know about that, but I think that it is 
quite possible that there is some rest. 

Mr. TowNSEND. Does the safety of other employees and of the 
public depend upon those men at all ? 

Mr. Newcomb. I should not say that it does. The men are con- 
nected with the same sort of service, however, and it is because of 
the conditions of that service, the conditions of this great transporta- 
tion business, that it is necessary that they should occasionally work 
longer hours than we desire. I do not say that it is necessary in the 
railway service for anybody to work as long hours as those are, but 
it does seem as though conditions which compel that on the part of 
this great Government itself ought very carefully to be investigated 
before hard-and-fast rules are laid down which are not susceptible 
of exceptions in cases of great necessity. 

It is true that the measures that are before us allow exceptions in 
certain cases, but those are so narrowly restricted that they do not 
provide for many of the exigencies that often arise. It is not very 
long since I lost so much time on a passenger train between the city 
of St. Louis and the city of Columbia, Mo., in an ordinary run of six 
or seven hours, that the train crew under this bill would have been 
compelled to leave the train, and it was not because of an accident 
happening, as the exception here provides, after the train started, but 
because of a cloudburst that occurred the day before. Immense 
loss and diflSculty and delay would have been caused to a large num- 
ber of passengers who were traveling in the State of Missouri on 
that day if this train had not been run through by the crew that 
started out with it. It taxed the resources of those railroads to the 
utmost extent to handle the people that were waiting to travel. 
Occurrences of that kind are very frequent, and the railways must 
be allowed, if they are to do their business properly for the public, 
to meet them in the best way that they can. 

Then I want to call your attention to the fact that men prefer to 
make what are called " turn runs " — that is, to run to a terminal and 
to run back — ^without a very long interval between. Ten hours, 
which is provided in this bill, is a much longer period between turn 
runs than is necessary for recuperation, and in any run certainly 
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under sixteen hours and verging upon sixteen hours men can be pre- 
pared and will be glad to be prepared to make the return very much 
earlier. They are Tike any oJc us ; between days' work that are rather 
arduous and rather exacting upon us physically and mentally we do 
not demand eight hours of rest, and we do not want eight hours of 
rest if there is work to be done. 

Mr. Bartlett. You mean eight hours of sleep, not rest, do you not? 

Mr. New^comb. I mean eight hours of sleep or rest or whatever it 
jnay be called. I am glad to, go to bed at 12 o'clock and get up at 6 
in order to do my work when it is necessary, and under ordinary con- 
ditions I can do it fairly well. 

Mr. Bartlett. But you have not, as the engineer has, a constant 
strain upon all his faculties. While you may sometimes, in certain 
cases, have the lives of individuals in your hands, in case of a crim- 
inal case, for example, you have not the lives of hundreds of people at 
a time in your keeping. 

Mr. Newcomb. There is no question that rest is necessary; but I 
submit to you that with all of those responsibilities depending upon a 
man, ten hours is not absolutelv necessary or desirable in all cases. 

Mr. Ryan. But ten hours off duty is desirable. 

Mr. Newcomb. They ought to have ten hours off duty, and much 
more than ten hours off duty, in most cases; but that it should be 
required in every case is to lay an unjust and improper burden upon 
the railway service of this country. 

Mr. Mann. Mr. Newcomb, do you look upon this matter from the 
standpoint that a man is able to go to bed at 12 o'clock every night 
and get up and go to work every morning at 6 and retain good health ? 

Mr. New^comb. No, sir ; nobody is able to do that. 

Mr. Mann. I understood you to say that you did that reg^ilarly. 

Mr. Newcomb. Not at all. I think that is one of the things that 
is confusing this whole question. It is assumed that men have to 
work sixteen hours out of every twenty-four, or twelve hours out of 
every twenty- four ; but there is no such state of facts in the railway 
service. Men make long runs in order that they may have long peri- 
ods of rest between them, and in all ordinary cases they do have long 
periods of rest and sufficient periods. I do not think anybody is con- 
tending that in the course of a month or a week or a year these gen- 
tlemen work excessive hours. That certainly is not the case. 

Mr. Wanoer. Is it not the exceptional case, Mr. Newcomb, where 
the conditions arise w^hich call for something to be done? Now, here 
is a case that came to my notice : A freight train was in the habit of 
going from a country terminal into the cUy of Philadelphia and after 
a few hours making the return trip. Then the crew nad abundant 
rest. Ordinarily they had a reasonable amount of rest in Philadel- 
phia ; but when that train was delayed in getting into Philadelphia, 
the time came when it was necessary for it to immediately return; 
and 25 miles from Philadelphia it was sidetracked to await the 
passage of an express train. The engineer had been at work on that 
engine for twenty-two or twenty -three hours. Unconsciously he fell 
asleep. He suddenly awoke and signaled that he was going ahead. 
The conductor, who evidently had also been asleep, although he 
would not confess the fact, asked the engineer if he was sure that the 
express had passed. He replied : " Oh, yes ; the express has passed.'' 
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The train ran out on the main track, and along came the express at 
CO miles an hour, and there was a collision and death. 

Now, that engineer no. doubt regarded himself as entirely fit to 
make that return journey without delay, because he testified that he 
did not believe he had been asleep. He could not realize that he had 
been asleep. Now, ought it not to be forbidden to make a renewed 
journey under those conditions whether a man wants to or whether 
he does not want to, whether a company wants him to or whether it 
does not want him to ? Ought it not to be forbidden ? 

Mr. Newcomb. Of course you have seized upon a very serious and 
hard illustration. We are all familiar with the fact that in the 
courts hard cases make bad law ; but they ought not to make bad law 
in legislatures. The railways are struggling against those occasional 
difficulties with all their might. They are doing everything they 
can, and I do not believe that they wuU be materially assisted in meet- 
ing them by any such statute as this. 

It has been said here by Mr. Fuller that there are 14 States which 
have laws covering this subject now; that his great organizations 
have contracts with many railways in which these maximum hours 
are prescribed and minimum hours of rest, and yet that they are not 

(enforced. Now, there must be some good reason for that. I think, 
generally speaking, when we find that the law is not enforced, and a 
law of this character, where there are many people interested and 
anxious that it should be enforced, it is because there is some inherent 
difficulty in the rule that we have attempted to prescribe. It is be- 
cause the business that we are dealing with will not admit of being 
conducted on the terms that the law has attempted to lay down ; and 
it certainly is not the wish of anyone that Uongress should make 
another law not to be enforced. 

Mr. Bartlett. But do you not think that the plea of necessity is 
as bad a ground for violating the law as that hard cases make bad 
law ? 

Mr. Newcomb. Nobody ought to violate the law from any assumed 
necessity, but when we see that by common consent, as Mr. Fuller 
has tola us (he knows a great deal more about it than I do), over 
and over again, wherever these laws exist, or wherever contracts 
exist to this effect, they are violated ; it is almost fruitless for us to 
inquire about the motives that cause those violations. The fact is 
the thing we have to deal with. The fact is that the law is not 
enforced and the contracts are not enforced, and that everybody con- 
sents to their violation, and therefore there must be back of it some 
good reason. I am sure that these gentlemen who enter into these 
contracts would not violate 

Mr. Ryan. Are you acquainted with the everyday method of mak- 
ing up train crews at the different terminals of the great railways, 
and do you know just what occasion would necessitate the ordering 
of a train crew to double over a road ? 

Mr. Newcomb. Only so far as it is a fact that in most of the cases 
that exist on the Delaware and Hudson, where there are turn runs, 
it is because the men want to go home to rest rather than spend their 
money and their time — spend their money for accommodations for 
rest away from home, and spend their time away from home. 
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Mr. Ryan. I would like to ask you this question in that connec- 
tion: Are not the round trips that the crews make from home out 
and return ? 

Mr. Newcomb. Yes. 

Mr. Ryan. Do they work more than sixteen hours going the dis- 
tance and then have to lie over there? 

Mr. Newcomb. These turn i:uns are runs from home to a terminal, 
and from the terminal back home a^ain. 

Ivlr. Ryan. That is a regular run! 

Mr. Newcomb. And in that whole time there may be a rather long 
day, or possibly what may seem to be an excessive day ; but there is 
an interval of rest at the terminal and there is a long period of rest 
on the return to home. 

Mr. EscH. Your company has no contracts with its men ? 

Mr. Newcomb. We have no contracts with the brotherhoods. We 
have arrangements with our own employees. 

Mr. Adamson. Does not the fact of where a man has his family 
located enter frequently into the fact as to the length of hours he is 
willing to run ? 

Mr. Newcomb. Why, he wants to run home if he can; if he is a 
good man, a decent man. 

Mr. Richardson. He will frequently overtax himself to do that, 
will he not? 

Mr. Newcomb. I think he will do what he can; and the longer 
period of rest at home makes up for the fact that he works a rew 
extra hours in order to get there. 

Mr. Ryan. Take the case that was illustrated by Mr. Wanger. 
There the run was from some suburb of Philadelphia to Philadel- 
phia and return, or the reverse order. Now, that was a round trip; 
and after the man had made that round trip he was ordered to 
double the road again. 

Mr. Wanger. Oh, no, no; he had only made the trip to Phila- 
delphia. 

Mr. Newcomb (to Mr. Ryan). I did not understand it that way. 

Mr. Wanger. But he was so late in getting there that he was de- 
prived of the usual rest before returning to his home terminal. 

Mr. Newcomb. I think Mr. Fuller will tell you 

Mr. Richardson. How long did you say he had been on duty, Mr. 
Wanger ? 

Mr. Wanger. He had been on duty twenty-two or twenty-three 
hours. 

Mr. Newcomb. Of course you will appreciate that if that happens 
in Pennsylvania. It is a very excellent matter for the legislature of 
Pennsylvania to deal with. The Congress of the United States has 
not any power over that particular train. 

Mr. Wanger. Of course our legislation possibly would not have 
affected it. I do not know whether it would have affected that train 
or not. 

Mr. Adamson. If that is a local train that runs on a track over 
which interstate commerce trains are running I should think it would 
affect it. 

Mr. Newcomb. Well, I think that is a pretty sweeping extension of 
the power to regulate commerce. 

Mr. Adamson. Not at all. 
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Mr. Wanger. I think probably there has been some interstate com- 
merce on that train, although I do not know. 

Mr. Gaines. I suppose Mr. Wanger put that forward simply as an 
illustration. 

Mr. Wanger. That was all. > 

Mr. Adamson. A local engineer on the same train, sent out by the 
same manager, going to sleep, might destroy a train engaged in inter- 
state commerce. 

Mr. Newcomb. That, of course, raises a very interesting and, it 
seems to me, a very important consideration here. The power of the 
Congress is certainly limited as to dealing with this question, and the 
power of the States is not limited as to dealing with it. The State 
can prescribe these police regulations covering all trains and all traf- 
fic and all employees, whether engaged in interstate commerce or 
otherwise; at least, it can do it until Congress ousts it from that 
power by itself acting. 

Mr. Richardson. You do not think it can do it and use the police 
power as a pretext for interfering with interstate commerce ? 

Mr. Newcomb. The States can not use the police power as a pre- 
text for interfering with interstate commerce ; but this has certainly 
been held over and over again to be within the police power of the 
States until Congress, by stepping in and legislating, annuls every 
State law on the subject and says that they shall legislate no further. 

Mr. Richardson. There is no question that Congress can regulate 
that without touching the rights of the States — ^the powers of the 
States. 

(After an informal discussion among members of the committee:) 

Mr. Bartlett. Mr. Newcomb, I want to say, from an investigation 
I have made, that there is a very considerable doubt in my own mind, 
from the decisions of the Supreme Court, about the proposition which 
you state with reference to where Congress has not intervened or 
where Congress does intervene. The last case upon the subject, in- 
volving almost that identical question, was almost an even fall be- 
tween the judges of the Supreme Court, as you will remember, if you 
have investigated the two last cases. 

Mr. Newcomb. That is true. I have looked into this question with 
some care. It seems to me 

Mn Bartlett. You know that a part of the judges take the posi- 
tion that where Congress has the power to legislate, and does not leg- 
islate, it is an indication that nobody ought to interfere. 

Mr. Newcomb. There are, I think, if you will pardon me, three 
classes of commerce pretty clearly laid down in the decisions of th'^ 
courts. There is, first, the class that is purely State commerce, and 
absolutely subject to the jurisdiction of the State legislatures. 

Mr. Adamson. That ought to go on a separate track. 

Mr. Newcomb. There is, second, that which is strictly interstate 
commerce, and absolutely subject to the power of Congress ; and there 
is, third, the details of commerce where the power of the State and 
the power of Congress is concurrent; but the power of Congress 
being supreme when it acts in accordance with its powers, it ousts the 
State from any power over those matters as soon as it chooses to act. 

Mr. Bartlett. The decisions are very conflicting upon that very 
identical proposition. 
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Mr. Newcomb. They are conflicting, I think, as to the precise 
boundary line between those two powers. I think there is no conflict 
that there is a concurrent as well as an exclusive power of Congress. 

Mr. KicHARDSON. The fact is that Congress can not pass any law 
at all which will take from the State the power which it has to 
regulate police matters, nor can any act be passed that will take from 
Congress or the Federal Government its right. The line of demarca- 
tion is not distinct at all. 

Mr. Adamson. There is not any use in theorizing about this. It is 
absolutely clear that the State can make it a crime for a man to do 
anything of that sort in its borders and punish him; but it is also 
equally clear that the Constitution declares that Confess shall regu- 
late commerce, and if there is a railroad running trains in interstate 
commerce Congress has a right to control it. 

Mr. Newcomb. I think that after Congress has acted — and there 
is a recent decision on this point; I am not good at remembering 
references — there is a recent decision in which a statute of Texas was 
declared unconstitutional after the passage of the interstate com- 
merce law because the subject had been dealt with by the Congress 
of the United States, although prior to that time precisely a similar 
statute of the State of Iowa before the passage of the interstate com- 
merce law had been held to be lawful. 

Mr. Adamson. Was that a case where the State of Texas had made 
it a crime for a man to do something of that sort ? 

Mr. Newco^ib. No; it was in relation to the publication of tariffs, 
I believe. I am not very familiar with the case, although I looked 
it up the other day. 

Mr. Ryan. To get back to the bills that are before us, Mr. New- 
comb, are you or any of the corporations you represent in favor of any 
legislation at all alon^ the lines indicated by any of these bills? 

Mr. Newcomb. I think we believe — and we could not be conducting 
the business we do if we did not — that we are doing the best we can 
under the conditions that confront us; that we are making every 
possible struggle to eliminate every difficulty of this sort. If legis- 
lation is to be adopted on the subject, I think we would believe that it 
ought to be adopted where it can be complete and can cover the sub- 
ject thoroughly. 

Mr. Bartlett. Now, one other question, and I will not ask any 
more. You speak in reference to the men employed desiring shorter 
periods of rest than that provided for, seeking to come back to their 
work and to make the run in order to get back home, or for whatever 
reason they may assign. Now, it is also true, is it not — I do not know 
how many instances there are, but it is also true that in very busy 
seasons or times the railroad emplo3^ees are called on by the railroad 
officials to go out when they do not like to go, but they cannot refuse 
to do so because it means so much to them to comply or not to comply ? 
For instance, take a very busy season down in the part of the State 
in which I live, where they ship fast freights loaded with watermelons 
and fruits, and that sort of thing. They may have a larger amount of 
shipments than they have engineers or train men for, and those cars 
require rapid motion, quick transportation; and men who have been 
on duty a long time are sent for by the officials to come and go out 
upon special trains, and they might like to decline in order not to 
go, but they dare not decline. 
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Mr. Newcomb. Of course the railway business imposes a good many 
hardships upon everybody connected with it, and it is the most 
extreme struggle to get great results against the forces of nature that 
we have anywhere in our industrial organization; and it can not be 
done without subjecting a great many persons in all ranks of those 
employed in it, from the general officers down, to a great many 
extreme hardships. They have to labor often harder than they want 
to and longer than they want to. 

Mr. Ryan. Even if they do endanger the lives of others ? 

Mr. Newcomb. I do not believe that they do; no, sir. I do not 
believe that endangering the life of anybody is necessary at all. 

Mr. Bartlett. Now, what do you tnink would follow if an engi- 
neer who thought he had been on duty long enough and required more 
sleep or rest was called on to go out on a train, and was to send word 
to an official of the road that he was sleepy and had been on duty for a 
long time and had not had a sufficient number of hours of rest, and 
that answer was made and he did not comply with the order? 

Mr. Newcomb. If he was a good man I do not think anything 
would happen to him. If he was sleepy because it was his own fault, 
because he had not taken the rest that he had an opportunity to 
take 

Mr. Bartlett. I think they would send him a vote of discharge. 

Mr. Newcomb. If he had not rested when the proper time for rest 
came, when he had the proper time for rest, I think he would be dis- 
charged, and he ought to be. 

Mr. Bartlett. I think he would not only be discharged by that 
railroad, but would not be employed by any other. 

Mr. Mann. I suppose Mr. Bartlett thinks that the railroad is delib- 
erately endeavoring to get a smash up. 

Mr. Bartlett. No ; I do not think anything of the kind. I think 
that at times 

Mr. Newcomb. Railroads have been accused of a good many things, 
but they are performing a pretty large part of the business of this 
country. They employ a pretty large portion of the population, and 
I think, like the rest of Americans, railway officials do just about as 
wdl as they can in the conditions they have to deal with. 

Mr. Mann. Do you know, Mr. Newcomb, whether in any place the 
railroads habitually employ men more than sixteen hours on a run, 
and then give them a lay off of a long period of time ? 

Mr. Newcomb. I do not know enough about the general conduct of 
the railway business to give you an instance. I do not believe that 
there are many cases of that sort. If there are, it seems to me that 
those questions ought to be before this committee thoroughly; that 
this committee ought to know. 

The Chairman. Well, what do you suppose is the reason, aftor a 
notice has been given to the railway companies that this hearing 
would be had, that no one having that information is here ? Whose 
fault is it? 

Mr. Newcomb. I had understood that there was to be an operating 
man here to-day, and I have been very much disappointed that he was 
not here. 

The Chairman. We have had an abundance of lawyers, each one 
of them claiming that he did not know [laughter] ; but we have 
not had these gentlemen who were supposed to know. 

Hs— 06 5 
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Mr. Adamson. Well, they all express a good opinion of the rail- 
roads. 

Mr. Newcomb. If the committee will give me an opportunity, I 
shall be very glad to produce 'an operating man who can go into the 
details and who has a thorough knowledge of the subject. 

Mr. Adamson. Well, you have had that opportunity. 

The Chairman. I can say, speaking for one of the conmiittee, that 
you have probably exhausted your opportunity. 

Mr. TowNSEND. A representative of the Pennsylvania road re- 
quested that very thing at the last meeting and said he would have a 
man here to-day, did he not ? 

Mr. Newcx)Mb. I am very sorry that he is not here. I had hoped 
he would be. 

Mr. Townsend. And the man from the Southern Railroad, too, Mr. 
Payson said would be here. 

Mr. Newcomb. I am very sorry that I do not know enough about 
the details to answer the question. 

Mr. Mann. Speaking of the details of this substitute bill, may I 
ask you a question of construction? This bill provides that a rail- 
way employee can not be employed more than sixteen hours under 
any circumstances except where a casualty has occurred after the 
employee has started on his trip. Suppose there is a wreck out on the 
Union Pacific Railroad, a long distance from a station somewhere, 
and you send a train of men out there to look after the wreck. They 
have been employed for sixteen hours and are in the middle of taking 
care of the wreck ; will they have to stop ? 

Mr. Newcomb. Apparently they would. 

Mr. Mann. And lay off for ten hours before they can operate any 
further, under this bill ? 

Mr. Newcomb. I do not see any latitude whatever under this 
measure. 

Mr. Mann. Can you suggest any language in connection with this 
which would obviate that difficulty, which, of course, nobody wishes 
to impose? 

Mr. Newcomb. The only way is to say, " except in case of some 
extraordinary emergency, requiring a departure from this general 
rule. It is true here that the requirement of absolutely ten hours' 
rest between the hours of labor is just as ironclad as it can be, and it 
is impossible to depart from it, and it applies no matter how short 
the run may have been. Now, we have runs 9i miles long that are 
made in a very short time indeed, and ten hours' rest would be re- 
quired at the end of those runs before the men could go back to their 
homes. They can not make the round trip always in the face of any 
delays at all within the maximum; but without regard to that, the 
ten hours' minimum of rest applies no matter how long or how short 
the run has been. 

I wanted to call attention merely to one other feature of this 
measure that, it seems to me, makes it absolutely beyond the power 
of Congress to enact. It applies by its terms to all the employees of 
certain classes of railways. I am speaking now of the bill 18671, 
but the objection is applicable in perhaps a different degree to the 
proposed bill that we have before us this morning, which applies to 
all employees engaged in any traffic, any business affecting in any 
way interstate commerce. 
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Now, it may be that we shall find out — I believe it is true that we 
shall find out — ^that Congress can not go into the State of Pennsyl- 
vania or Michigan or North Carolina and say what hours shall be 
worked by a telegrapher who never leaves the boundaries of that 
State in the performance of his duties. 

Mr. Ryan. T\Tiether he operates interstate-commerce trains or not? 

Mr. Newcomb. No matter what he has done; I think it quite pos- 
sible that we shall find out that Congress has not power to do tliati 
I think, beyond that, it is very certam that we will find out that if 
Congress can do anything with that telegrapher it can only do it at 
the time that he is engaged in operating a train that is engaged in 
interstate commerce. It may be that there is no train on his section 
of the road that is in interstate-commerce traffic, so that we would 
find a telegrapher to-day subject to the power of Congress and to- 
morrow not subject to that power, or subject at this hour and not at 
that hour. 

The Johnson case in the Supreme Court went as far as it seems to 
us the court can ever go in applying the power of Congress to State 
transportation and the facilities for transportation; and yet it left 
outside of those limits the telegrapher located, situated, and doing 
business as I have suggested. 

If Congress attempts to pass a law dealing with the whole subject- 
matter, and has power only to deal with a part of that subject-matter, 
the courts will not hold a part of that law valid and a part invalid, 
because they can not assume that Congress, being aware that it only 
had power to deal with a portion of the subject-matter, would have 
made a partial piece of class legislation. That doctrine is plainly 
laid down in the trade-mark cases, and if I may have the time I would 
like to read this page ; if not, I will put it in the record. 

The Chaermak. Just put it in the record. 

Mr. Newcomb. I thank you. 

(The matter relating to the trade-mark cases referred to by Mr. 
Newcomb is as follows :) 

The property in trade-marks and the right to their exclusive use resting on 
the laws of the States, in the same manner that other proi)erty does, and 
depending, like the great body of the rights of i)er8on and of property, for 
their security and protection on those laws, the power of Congress to legislate 
on the subject, to establish the conditions on which these rights shall depend, 
the period of their duration, and the legal remedies for their protection, if such 
power exists at all, must be found in some clause of the Constitution of the 
United States, the instrument which is the source of all the powers that 
Congress can lawfully exercise. 

« * * * « « « 

The other clause of the Constitution supix)sed to supply the requisite authority 
In Congress is the third of the same section, which, read in connection with 
the granting clause, is as follows : " The Congress shall have power to regulate 
commerce with foreign nations, and among the several States, and with the 
Indian tribes." 

The argument is that the use of a trade-mark — that which alone gives it any 
value — is to identify a particular cIp.ss or quality of goods as the manufacture, 
produce, or property of the person who puts them in the general market for 
sale; that the sale of the article so distinguished is commerce; that the trade- 
mark is, therefore, a useful and valuable aid or instrument of commerce, and 
its regulation, by virtue of the above provision of the Constitution, belongs to 
Congress, and that the act In question is a lawful exercise of this power. 

It is not every species of property which is the subject of commerce, or which 
is used or even essential in commerce, which is brought by this clause of the 
Constitution within the control of Congress. The barrels and casks, the bottles 
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and boxes in which alone certain articles of commerce are kept for safety and 
by which their contents are transferred from the seller to the buyer do not 
thereby become subjects of Congressional legislation more than other property. 
(Nathan r. Louisiana, 8 How., 73.) * 

******* 

When, therefore. Congress undertakes to enact a law which can only be valid 
as a regulation of commerce, it is reasonable to expect to find on the face of 
the statute or from its essential nature that it is a regulation of commerce with 
foreign nations, among the several States, or wnth the Indian tribes. If it is not 
so limited, it is in excess of the power of Congress. If its main purpose be to 
establish a regulation applicable to all trade, to commerce at all points, 
especially if it is apparent that it is designed to govern the commerce wholly 
between citizens of the same State, it is obviously the exercise of a power not 
confided to Congress. 

• ♦ ♦ If we should, in the case before us, undertake to make by Judicial 
construction a law w^hich Congress did not make, it is quite probable we should 
do what, if the matter were now before that body, it would be unwilling to 
do — ^namely, make a trade-mark law which is only partial in its operation, 
and which would complicate the rights which parties would hold, in some 
instances under the act of Congress and in others under State law. 

(United States v. Steffens, 100 U. S., 82. Trade-mark cases). 

STATEMENT OF W. P. BORLAND, ESQ., OF WASHINGTON, D. C. 

Mr. Borland. My name is W. P. Borland; I am employed by the 
Interstate Commerce Commission as secretary of the safety appli- 
ance examining board. 

Mr. EscH. What railroad experience have you had, if any? 

Mr. Borland. I was employed for over twenty years in the train 
service of railroads as fireman, engineer, brakeman, and switchman. 

I desire to-day to say a few words on the proposition advanced 
by Judge Payson here the other day. He laid great stress upon the 
fact that the agreements between these employees and the railway 
companies were sufficient to settle this whole question, not taking 
into consideration the fact that the public is interested fully as much 
as the employees and the railway companies. If it was a question 
that concerned merely the employees and the companies, it would 
probably be correct; but it is a question in which the public is much 
more deeply interested than they are. I have here the rest rules 
of a number of railroads — ^in fact, all the railroads of the United 
States, Canada, and Mexico that have agreements with the brother- 
hoods; and I want to call your attention to the fact that every one 
of these rules leaves it to the discretion of the men themselves. 

Now, here are the rules pertaining to Judge Payson's road, the 
Union Pacific : 

After continuous service of sixteen hours, trainmen will be allowed eight 
hours for rest before being called to go out, provided they so desire. 

Now, the Southern Pacific, the Atlantic system: 

Freight crews, after making two division trips without rest, will be entitled 
to eight hours' rest if they require it. 

Mr. Ryan. What time is required to make two division trips? 

Mr. Borland. That is something I can not say. It might be six- 
teen hours, or it might take twenty-four hours, or it might take 
forty-eight hours; but they are not entitled to ask for rest until they 
have made those two division trips. 

Mr. Richardson. On Judge Payson's road, that you have just read 
about, where the limit is sixteen hours, do you favor the idea of 
allowing the employees to go farther than that if they want to? 
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Mr. Borland. Indeed, I do not, sir; I am merely showing you 
that the employees themselves are the ones that decide whether 
thw are fit for further duty or not. 

On the Pacific system of the Southern Pacific — 

When a trainman has served sixteen consecutive hours on duty, at his request 
he may have at least eight hours' rest, excepting in cases of emergency, such 
f^a wrecks, washouts, etc. 

The distinguishing characteristic of all those rules is that the men 
themselves are the judges. Here on the Chicago, Milwaukee and St. 
Paul road, when train men have been in continuous service so long 
as to require rest, they shall not be required to go out until sufficient 
time has been allowed them to recuperate — the men themselves to be 
the judges of their own physical condition. 

Now, there is the agreement. 

Mr. Mann. While you were speaking of the Chicago, Milwaukee 
and St. Paul road I would like to ask you this question: The Chi- 
cago, Milwaukee and St. Paul runs its own sleeping cars. I sup- 
pose a porter on a sleeping car goes through and the conductor goes 
through. Is the time of those men to be limited or are they men 
connected with the operation and movement of these trains? 

Mr. Borland. I can not say as to that. I do not know anything 
about that, Mr. Mann. 

Mr. Mann. Have you any desire to limit the number of hours that 
a porter on a sleeping car shall work and the number he shall rest? 

Mr. Borland. I do not desire to speak as to the merits of that ques- 
tion at all, Mr. Mann. I do not desire to speak as to anything except 
the men that are actually concerned in the operation oi these trains, 
for the protection of the public. I do not think a porter on a sleep- 
ing car has anything to do with that question- 
Mr. Mann. How about the conductor of a sleeping car ? 

Mr. Borland. I think the conductors, the firemen, the engineers, 
the brakemen, the telegraph operators, and the train dispatchers, the 
ones who have the actual operation of the trains in their charge, are 
the only ones that should be limited by any legislation of this kind. 

Mr. Mann. I understand; but that is all that you wish to cover? 

Mr. Borland. Yes, sir ; that is all that I personally care anything 
about. 

Mr. KiCHARDSON. A sleeping-car conductor has nothing to do with 
the operation of the train. 

Mr- Borland. I only speak of anything that pertains to the safety 
of the public. 

Mr. EscH. I would suggest that you leave that list with the ste- 
noCTapher and have it printed in the record. 

(The list referred to is as follows :) 

REST RULES OF VARIOUS RAILROADS. 

Union Pdciflc. — After continuous service of sixteen hours train men will be 
aHowed eight hours for rest before being called to go out, provided they so 
desire. 

Southern Paoific, Atla/ntic system. — Freight crews after making two division 
trips without rest will be entitled to eight hours* rest, if they require it and give 
due notice thereof, except in cases of wrecks and washouts. 

Pctciflc system. — When a train man has served sixteen consecutive hours on 
duty, at his request he may have at least eight hours' rest, excepting in cases of 
emergency, such as wrecks, washouts, etc. 
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Missouri Pacific Railway, — After <»ontinuouR service of sixteen bours or more 
train men shall be entitled to and allowed eigbt bours for rest before being called 
to go out, except in cases of wrecks, washouts, or similar emergencies. 

Chicago, Milwaukee and St. Paul, — When train men have been in continuous 
service so long as to require rest they shall not be required to go out until 
sufficient time has been allowed them to recuperate ; men to be Judges of their 
own physical condition. Under ordinary circumstances eight hours' rest will 
be considered sufficient. 

Denver and Rio Grande, — Train men will not be required to go out when they 
claim to need rest or are incapacitated by sickness, but are required to give 
timely notice to the proper official, in order that their places may be filled. In 
case of washouts, wrecks, and other emergencies it is not intended that thia 
clause shall be used to avoid extra exertion. 

Missouri^ Kansas and Texas. — Train men will not be required to go out when 
they claim they need rest, nor will they be permitted to go out when, in the 
judgment of the superintendent or train master, they require rest 

Central Vermont. — ^Train men, after continuous service of sixteen hours, shall 
be entitled to eight hours' rest before being again called for service, except in 
cases of wrecks or similar emergencies. 

8t, Louis and San Francisco, — After continuous service of sixteen hours or 
more, trainmen shall be entitled to and allowed eight hours' rest before being^ 
called to go out, except in cases of wrecks or washouts or similar emergencies, 
provided telegraphic or written notice is given trainmaster or division super- 
intendent prior to or at the expiration of any run. Following crews will have 
the right to run around any crew laying over for rest. 

International and Great Northern. — After continuous service of sixteen hours 
or more, trainmen shall be entitled to and allowed eight hours for rest before 
being called to go out, except in cases of accident or emergency. 

Chesapeake and Ohio, — Conductors and trainmen will not be required te 
double out after making a trip, unless they consider that they are competent to 
go, or have had at least eight hours' rest. 

Florence and Cripple Creek. — Trainmen will not be required to go out when 
they need rest, or are incapacitated by sickness, but are required to give timely 
notice to the proper official in order that their places may be Qlled. 

Chicago Great Western. — No train will be laid up for rest between terminals 
except by permission of train dispatcher, and in such cases the time laid up 
will not be allowed. 

Houston and Texas Central, — ^Trainmen, after a continued service of sixteen 
hours or more, upon written or telegraphic notice to dispatcher or division 
superintendent, will be entitled to eight hours' rest at terminal station before 
they are again called for service, except in case of wrecks, washouts, or other 
emergencies. 

Texas and Pacific. — After continued service of twenty hours or more, they 
shall be entitled to eight hours' rest, if they so desire, before they are again 
called for service, except in cases of washouts, accidents, or other similar 
emergencies, provided they notify the proper official on or before their arrival 
at the terminal station. 

Louisville, Evansville and St. Louis. — After a continued service of eighteen 
hours or more, trainmen shall be entitled to and allowed eight hours' rest at ter- 
minals, provided they give proper notice of such desire, except in case of wrecks,, 
washouts, or similar emergencies. 

St. Louis Southwestern^ — Trainmen, after continued service of sixteen hours 
or more, will not be required to go out of terminal or turn-around stations until 
they have eight hours' rest, if they so desire, nor will they be permitted to go 
out when, in the judgment of the superintendent or trainmaster, they need rest,, 
except In cases of washouts, wrecks, or similar emergencies. Trainmen requir- 
ing rest will notify the trainmaster or dispatcher on duty, in writing, on or 
before their arrival. 

Kansas City, Pittsburg and Gulf. — Train men after continued servi(*e of six- 
teen hours shall not be required to go out of terminal station until they have 
had eight hours' rest, if they so desire, nor will they be permitted to go out 
when, in the judgment of the superintendent or train master, they need rest^ 
except in cases of washouts, wrecks, or similar emergencies. Train men re- 
quiring rest will notify the train master or dispatcher on duty in writing on 
or before their arrival. 

Colorado and Southern. — After continuous service of sixteen hours or more, 
train men will be entitled to and allowed eight hours for rest before being 
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called to go out, provided tbey so desire, excepting in cases of washouts, 
wrecks, and other emergencies. 

Delaware, Laokawarma and Western, — Men who are unable from any cause 
to perform service must send notice in ample time to make other provision 
and to avoid being called. 

Oregon Railroad and Navigation Company. — After continuous service of six- 
teen hours or more, train men will be entitled to and will be allowed eight 
hours' rest before being called to go out, provided they so desire, except In 
cases of wrecks, washouts, or other emergencies. 

Grand Trunk Railway. — Train men after continuous service of sixteen hours 
or more, may have eight hours' rest before they are again called for service^ 
except in case of emergency. 

Colorado Midland. — Train men after continuous service shall not be required 
to go out when they need rest. Of this each man will Judge for himself, but 
must give notice to train master in sufficient time to avoid delays, and will 
be entitled to eight hours' rest before again called, except in case of wrecks, 
washouts, and other emergencies. 

Pittshurg and Western. — Train men reaching terminal stations after con- 
tinuous service of sixteen hours or more will be entitled to eight hours' rest, 
and not be required to go out except in cases of wreck or extreme emergency. 

Atchison, Topeka and Santa Fe. — Any train man, after a continuous service 
of sixteen hours or more, shall, upon written or telegraphic notice to train 
master or division superintendent, be entitled to eight hours' rest before he 
is again called for service, except in cases of wrecks, washouts, or snow block- 
ades ; and provided also that such notice is given prior to or at the expiration 
of any run. Following crews will have the right to run around any crew lay- 
ing over for rest. 

Duluth, South Shore and Atlantic. — No fault will be found with any con- 
ductor, brakeman, or switchman who refuses to go out on account of needed 
rest, nine hours being considereed sufficient under ordinary circumstances. 

Michigan Central. — Crews that have been on duty sixteen consecutive hours 
shall be entitled to eight hours' rest before going out again, except in cases of 
washouts, wrecks, or other similar emergencies. If any crew at any time be- 
come tired upon the road or consider themselves unfit to continue their run, the 
dispatcher, upon their application and statement of above facts, will allow them 
to put their train upon a side track and remain there until they are rested or 
other provision has been made for taking care of their train. 

Pittshurg and Lake Erie. — After continuous service of sixteen hours or more 
trainmen will be entitled to and be allowed at least eight hours for rest before 
being called to go out, provided they so desire and give proper notice thereof to 
the proper official, except in case of washouts, accident, or other similar emer- 
gencies. 

Northern Pacific. — Except in emergencies, trainmen who have been in continu- 
ous service for sixteen hours or more will not be called or permitted to leave 
terminals until they have had opportunity for at least eight hours' rest. N^ 
trains will be laid up between terminals except by permission of superintendent. 

Mohile and Ohio. — Crews will not be required to go out when they need rest, 
nor shall any crew be permitted to run on the road when their physical ability 
has been fairly taxed by previous service, before they have the needed rest. 

Oregon Short Line. — After a continuous service of sixteen hours trainmen 
should have eight hours for rest before being called to go out. 

Louisville and Nashville. — After a continuous service of sixteen hours or more 
conductors and trainmen shall be entitled to and allowed eight hours for rest 
at terminals, if they give proper notice of such desire, except in case of wrecks 
or similar emergencies. 

Chicago and Northwestern. — No fault will be found with a man who refuses 
to go out on account of needed rest, eight hours being considered sufficient under 
ordinary circumstances. 

Illinois Central. — Trainmen will be allowed eight hours' rest at terminals 
after sixteen hours' continuous service, unless they go out voluntarily. 

Wahash. — ^Trainmen, after a continuous service of sixteen hours or more» 
shall take eight hours' rest before they are again called for service, except in 
cases of wrecks or similar emergencies. 

Wisconsin Central. — Eight hours will be considered sufficient time for rest, 
and the men will be the judge of their own physical condition, except that the 
railway company reserves the right to refuse permission to men to go out when 
it is not thought that they are in condition to make the trip for want of rest. 
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Southern, — Conductors, flagmen, baggagemen, brakemen, and porters may 
claim eight hours' rest after they have been on duty twelve hours and com- 
pleted their runs. Conductors, flagmen, baggagemen, brakemen, and porters 
shall not be required to go out with a train after they have been on the road 
eighteen hours or more until they have had ten hours' rest 

Norfolk and Western, — A conductor (or a brakeman) will not be required to 
go on duty who has not had at least ten hours' rest after being last relieved of 
his train, provided such rest be registered or trainmaster notified on completion 
of previous run. 

Pere Marquette, — When trainmen have been on duty for twelve hours and have 
arrived at terminal, if they elect, they shall have ten hours' rest, providing 
they notify the yardmaster or other proper oflScer to this effect ; otherwise they 
shall be subject to call after eight hours. 

Oreat Northern. — After fourteen hours' continuous service trainmen may, 
after reaching terminal, call for and will be allowed eight hours' rest before 
being called out, except in cases of emergency. 

The Chairman. I would like to ask you a question. What do you 
know about the preference of these men who would be affected by 
this legislation as to whether or no they desire the legislation ? 

Mr. Borland. I think, Mr. Chairman, that I may say that a ma- 
jority of those men do not desire legislation of this kind. 

The Chairman. They do hot? 

Mr. Borland. They do not, and I think if they were brought here 
they would say so. Now, in that connection I want to say that before 
the Industrial Commission Mr. Frank Sargent, who is now Commis- 
sioner-General of Immigration, and was then grand master of the 
Brotherhood of Locomotive Firemen, testified on this very question. 
In answer to a question by Mr. Phillips, of the Commission, he said, 
and, I think, stated the fact : 

The men in railway service do not want an overproduction. They do not 
want the railroads loaded down with men, in order that they may have it easy 
the whole year round. They are willing to take it rougher and work a little 
harder in the busy season, and then when the dull season comes there is plenty 
of time to rest up and earn fair wages. The railroad employees have an under- 
standing with the employers that there shall be no more men employed than is 
necessary to move the traffic with dispatch, and during the busy season they 
take advantage of it and earn big wages, and when the dull season comes of 
course they earn the average wages. 

I think that is the attitude of the great majority of railway em- 
ployees. And in that connection the Illinois Central Kailroad Com- 
pany has an agreement with the men that so far as consistent with 
the interests of the company the number of crews will be kept down 
to correspond with the business, so that crews in irregular freight 
service may make 3,000 miles per month. The Kock Island Railroad 
Company has the same rule. The Santa Fe Railroad Company has 
the same rule, with the exception that their limit is 2,600 miles per 
month instead of 3,000. Now, those rules are typical of practically 
all the railroads of this country that have agreements with the 
brotherhoods. 

Mr. Adamson. Do you not think that there is a good deal of reason 
in those rules ? *^ 

Mr. Borland. Why, certainly I do ; but they are concerned merely 
with the interests of the men. 

Mr. Ryan. Do you think the men frequently consult the interests 
of the public? 

Mr. Borland. I think they do not. These rules are concerned 
merely with the interests of the men, and do not aflfect the interests of 
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the public at all. The interests of the public are not taken into con- 
sideration, and through the operation of these agreements the public 
interest is jeopardized. That is the rule I want to bring out. 

Mr. KiCHARDSON. And you are complaining for the public ? 

Mr. Borland. And I am complaining for the public. 

The Chairman. How many accidents or casualties do you know of, 
or how many have the Commission a record of, that are clearly 
traceable to evils that would be corrected by this proposed legislation? 

Mr. Borland. I think Secretary Moseley put in a memorandum 
here the other day, when he was speaking, showing a record of 225 
accidents that have been reported to the Commission. 

Mr. Wanger. Out of a total of how many ? 

Mr. Borland. I can not say that, Mr. Wanger. I do not know how 
many the total is. 

Mr. Kyan. In what period of time ? 

Mr. CusHMAN. Covering what period of time? 

Mr. Borland. Since the accident law went into effect, the 1st da^ 
of July, 1901, there were 225 accidents — ^thas is, wrecks and colli- 
sions in which life and property were destroyed, in which the em- 
ployees involved had been on duty for periods of from fifteen to 
forty-eight hours; and many of these accidents — I will not say how 
many, but many of them — could be clearly traced to the fact that 
the employees had been on duty an excessive number of hours. 

Mr. Adamson. You do not say the entire number of 250 ? 

Mr. Borland. No; I do not; I do not say that. I say that the 
entire number showed that the employees had been on duty this 
excessive number of hours. But I want to call your attention to 
this fact, that in the reports of the railway companies to the Com- 
mission they are not required to report the number of hours the 
employees are on duty unless the employee has been on duty a period 
of fifteen hours or over. Now, they frequently do report lesser 
periods than that, but they are not required to do it; and you must 
understand that a man does not necessarily have to be on duty fifteen 
or sixteen hours to become unfit for duty He can become unfit for 
duty by a number of trips of not to exceed six or seven hours if he 
does not have sufficient intervals of rest between times. You might 
send a man out to make a trip of six or seven hours, and he might 
lie off one or two hours, and then send him out again to make another 
trip of six or seven hours, and keep that up continuously until the 
man was worn out. Now, those cases are never reported to the Com- 
mission at all. 

Mr. Adamson. They are not frequent, are they ? 

Mr. Borland. My experience as a railroad man tells me that they 
are very frequent. 

Mr. Adamson. I wanted to ask you if this arrangement or under- 
standing between the men and the railroads that excessive crews are 
not to be employed, but that they are to economize the arrangements, 
that a limited number of crews can do the work and get the pay — I 
want to know whether the operation of that results m a large per 
cent of accidents or is the accident a matter of exception ? 

Mr. Borland. It results in excessive working of men, and the 
larger percentage of accidents follows as a natural course. 

Mr- Adamson. It eventually would wear the men out? 

iMr. Borland. It eventually wears the men out. 
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• Mr. Adamson. But does it really result in a large percentage of 
accidents ? 

Mr. Borland. Well, that is a matter of deduction. I could not 
answer that. 

Mr. Adamson. I thought you had been studying the figures. 

Mr. Borland. Do you mean to ask whether tnis can be deduced 
from the reports ? 

Mr. Adamson. Are there many of these accidents which result 
from the violation of the arrangement and the working of excessive 
hours by the men ? Many accidents happen, but do thev not happen 
from other causes? Does a large part of them result from the con- 
ductor and brakeman and flagman going to sleep or being exhausted ? 

Mr. Borland. Yes; a large proportion of them do. 

Mr. Adamson. How large ? 

Mr. Borland. I can not say as to the proportion. I have just 
told you the number that we have reports from. 

Mr. Adamson. Yes; but you say they do not all result from that? 

Mr. Borland. I can not say that they do. I say that many of 
them have resulted from the men going to sleep, but just how many 
I can not say. 

Mr. Adamson. Is not that really a rare occurrence — an exceptional 
occurrence ? 

Mr. Borland. Why, certainly it is; taking the country all over, 
it is a rare occurrence. But even if it is rare, if it can be protected 
and obviated by a law, I think it should be done. 

Mr. Mann. Do you mean it is a rare occurrence for men to go to 
sleep on duty? 

Mr. Borland. Yes ; indeed it is. 

Mr. Mann. Well, that is not the case in the House of Representa- 
tives. [Laughter.] 

Mr. Adamson. There is some question about what a man's duty is 
in the House of Representatives, 

Mr. laipRLAND. Now, I want to call your attention to a statement 
made by Judge Payson. He introduced these accident bulletins here 
when he spoke the other day, and he called your particular attention 
to a case m Accident Bulletin No. 15, where there was a report by 
the railroad company that the engineer fell asleep on duty and 
caused the collision, and there were a number of lives and property 
lost. The report of the railroad company said that the man had vol- 
untarily overworked himself, failing to ask for rest, and that, con- 
cealing the true facts from his superior officers, after a run of four- 
teen hours, preceded by short rest, he laid off for two hours and 
thirty-five minutes and then entered upon a run of ten hours, which 
terminated in the collision. 

He called your attention to that fact to prove that the men volun- 
tarily overwork themselves. Now, I am not permitted to tell you the 
name of the road on which this collision occurred ; but I will say that 
that particular road has this rule: That employees shall have eight 
hours' rest after a continuous service of sixteen hours, except in cases 
of T^ashouts or other emergencies, and this man had been on duty only 
fourteen hours. Now, he had no right to ask for rest ; and when the 
railroad company reported that he had voluntarily overworked him- 
self they were simply stating something that did not go according to 
the agreement they had with the men. 
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Mr. Richardson. How does your substitute bill give any relief for 
that condition? 

Mr. Borland. I do not know anything about the substitute bill. I 
have not seen it, and I do not know anything about it. 

Mr. Richardson. What relief do you propose to give where a man 
has worked, for instance, eight hours, and rested a fittle, and goes on 
again until he is finally exhausted ? What relief do you propose by 
law? 

Mr. Borland. House bill No. 18671 requires that he shall be re- 
lieved from duty after a service of sixteen hours, and that no such 
employee who has been relieved from duty after service of any period 
less than sixteen hours shall be required or permitted to go on duty 
again until he has had eight consecutive hours of rest. 

Mr. EscH. Mr. Borland, have you any data you wish to file with 
the committee ? 

Mr, Borland. I have already filed it. 

ST ATEM ENT OF H. E. FTJIiLEE, ESQ., LEGISLATIVE BEPEESENT- 
ATIVE OF THE BEOTHEBHOOD OF LOCOMOTIVE ENOINEEBS, 
THE BEOTHEBHOOD OF LOCOMOTIVE FIBEMEK, AND THE 
BEOTHEBHOOD OF BAILBOAD TBAINMEK. 

Mr. Fuller. Mr. Chairman, I want to speak in behalf of the 
Brotherhoods of Engineers, Firemen, and Trainmen, and I would 
like to answer all the questions the members of the committee ask 
me, but I have only a few minutes, and I want to first answer some 
of the statements made by the other side that I think are essential. 
I have here a substitute bill, which I wish to offer on behalf of these 
three organizations. 

I understood that the committee the other day formally asked the 
Interstate Commerce Commission for the report of the Colorado 
wreck. 

Mr. EscH. I asked for that, and it is not in. 

Mr. Fuller. It is not in. I just want to call attention to this fact: 
A great deal of stress was laid upon the fact that these accident re- 
ports came in promptly by Judge Payson. According to the papers 
that wreck happened along in the middle of March. The law of 
Congress reads : 

That any common carrier failing to make such report within thirty day a 
after the end of any month shall be deemed puilty of a misdemeanor and, upon 
conviction thereof by a court of (»mpetent Jurisdiction, shall be punished by a 
fine of not more than one hundred dollars for each and every offense and for 
every day during which it shall fail to make such report after the time herein 
specified for making the same. 

Mr. Kyan. Do you mean that the accident occurred in March? 

Mr. Fuller. Yes ; and according to that there is due this Govern- 
ment $400 for the four days that that road has failed to make a 
report. 

1 have here three decisions of the Supreme Court of the United 
States upon the constitutionality of the right of a State to pass legis- 
lation OT this nature, and I would like to submit them as a part of 
my statement to the committee. There are two decisions — ^the Utah 
and Kansas decisions — which uphold this principle. The New York 
baker case was, however, decided by a divided court, 5 to 4, and in 
that case they held that the baker law was not a law to protect 
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health. So, lest we might get that confused as a reversal of the posi- 
tion of the Supreme Court, I will state that since that decision has 
been rendered it has rendered another one, a per curiam decision, in 
the case of Cantwell ?'. The State of Missouri, in 199 U. S., 602, in 
which it uses the Utah decision as a basis for this decision. So the 
first two decisions stand, according to that. 

Now it is proposed to amend this bill so as to make the railroad 
-company liable only when it knowingly violates the law. 

Mr. Mann. Where is that in the bill? 

Mr. Gaines. It is not in the bill. 

Mr. Fuller. Judge Payson proposed that. 

There is no ^ood reason for such an amendment, for a road is 
always in a position to know whether or not an employee has had a 
sufficient time off duty to enable him to get the rest required. But 
in the enforcement of the law, either in a civil or penal way, this 
amendment would make it more difficult, far more difficult, than it 
would be for the railroad to ascertain whether or not a man had a 
sufficient time for rest between trips. Of the list submitted by me of 
the twelve States having laws limiting the hours of service of rail- 
road employees, only two, Arkansas and Ohio, contain such a pro- 
vision. 

Now, in that connection, I want to show how easy it is for a rail- 
road to know, but if a damage suit arises the one who is prosecuting 
can not get the evidence. I read here from a mge taken from the 
rest book of the Chicago and Northwestern Kailroad Company. 
Here are the headings of the columns : " Date ; number and kinds of 
train; where from; hours on duty; time of arrival; engineer; con- 
ductor; fireman; brakeman; etc.; time called." It contains, on the 
upper margin, these words : 

Minimum rest allowance rule. — Ten hours or less on duty, eight hours rest 
Twelve hours on duty, ten hours rest. Fourteen or more hours on duty, twelve 
hours rest. 

I have here a copy of a circular issued by the assistant general 
manager of the Chicago and Northwestern Railroad. It is dated 
Chicago, 111., December 14, 1904, and is addressed to "All superin- 
tendents." It says : 

Gentlemen : Referring to circular letter No. 610, issued February 4, 1902, 
regarding time to be given train and engine crews for rest. The second clause 
of this circular reads as follows : 

" Keep such record of movement of crews before the train dispatcher as will 
absolutely prevent an engineman or trainman going out on a run without the 
full time allotted for rest." 

That shows it is possible for them to do that. 

Upon investigation I find that there has been no uniform method adopted at 
train and engine terminals for keeping a record of the trips and rest of the 
•employees, nor are the instructions uniformly understood by the foremen and 
the man to whom is intrusted the matter of calling the crews. Therefore a 
"rest register boolc," Form 620, has been prepared and can now be obtained 
from the storelceeper by requisition. Wish you would please see that a suffi- 
cient number of the books is ordered, and that you maintain one of these 
registers at all times, and require it to be properly filled out byHhe train and 
■engine crews arriving at a terminal. Then, please see that the rule, which is 
printed on this blank attached, is carried out by your callers, yard masters, and 
all others who have the handling of crews, and that your train dispatchers so 
liandle the ordering of the crews as to conform strictly to this rule. 
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A copy of this also goes to Mr. Quayle, with request that he issue the neces- 
sary instructions to the employees of the motive-power department. 

I can not impress upon you all too strongly the absolute necessity of close 
observation of this rule regarding rest, and you will please understand, and 
have your subordinates understand, that observance of the third clause of the 
circular letter above mentioned, reading as follows : ** Check this matter up 
personally to see that the rule is being carried out by examining reports period- 
ically as to the rest actually allowed" will be a guaranty that the rule is 
strictly obeyed. 

In installing this register and carrying out these rules we shall depend upon 
you to so handle it on your division as to inflict the minimum of hardship on 
the men, and to impress on them that it is more for their benefit than for the 
company's or anybody else's that this rule is necessary, and the fewer bulletins,, 
orders, and notices that are issued about it the better. 

Please acknowledge receipt and understanding, etc. 

The Chairman. Now, will you not explain the method by which 
these men are called into service ? 

Mr. Fuller. When they come in they register the time they come 
in in a book. 

The Chairman. Do they all go to the same place ? 

Mr. Fuller. Yes, sir. 

The Chairman. When they come? 

Mr. Fuller. Yes, sir. 

The Chairman. The enginemen and all of them? 

Mr. Fuller. Well, the enginemen go to the roundhouse, but there 
is a man there that looks over them the same as the train dispatcher 
does. 

The Chairman. Where would the book be ? 

Mr. Fuller. It would be in the roundhouse; in the case of train 
men it would be in the crew dispatcher's office, very likely. 

The Chairman. So there are two books kept, then? 

Mr. Fuller. Why, yes ; if the engineers register in the roundhouse, 
yes ; but the foreman of the roundhouse, or the man who is in charge 
of the engineers' book, is the man who sees to the calling of the en- 
gineers and firemen, while the other fellow who has charge of the 
other book sees to the calling of the men who are registered in that 
book; so there is no conflict there. Now, then, before they call a 
man, all they have got to do is to look at that book and see how long 
he has been in, and it is being done now by roads who want to handle 
this matter right, and it is the only proper way to do it. 

The Chairman. Now, suppose that a man that is called does not 
respond for some reason ; how is his place filled ? 

Mr. Fuller. They go and call another crew, another man, in his 
place. 

The Chairman. They call another crew ? 

Mr. Fuller. Yes, sir. 

Mr. Gaines. Mr. Fuller, may I ask you whether they go by crews ? 
For instance, do an engineer and a fireman usually go together? 

Mr. Fuller. They usually go together. 

Mr. Gaines. And then the same brakeman and conductor usually 
go out with them, do they ? 

Mr. Fuller. Yes, sir; not with that engineer and fireman, fre- 
quently, however. 

Mr. Gaines. Not with that engineer and fireman ? 

Mr. Fuller. No. Now, it has been proposed, too, that this bill be 
so amended as to also subject the employee who works excessive hours 
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to the same fine as the railroad. It was suggested that such a pro- 
vision would help the enforcement of the law. In my opinion it 
would have the very opposite effect; and if Congress is not biff 
enough to make the railroads of the country, who are the proper and 
responsible ones, operate their trains in safety without penalizing the 
poor, weak employee who is coerced into working long hours, then it 
would probably be better to have no legislation at all. 

Of the twelve States having such laws not one of them subjects the 
employee who works more ttian the limit to punishment. Neither 
does the eight-hour law of Congress ; and we are opposed to this new- 
fangled doctrine proposed here by Judge Payson. I have shown to 
the committee where the men were entifled to rest under these agree- 
ments, and because of a condition of moral coercion upon them they 
violate them. If you make it a penal offense for a man to work over 
the number of hours specified the railroad company knows then that it 
can institute and keep up these long runs, and a man with the tempta- 
tion of his home within a few miles from him will submit to it and 
know that he has got to keep his mouth shut, because he is into it the 
same as they are; and it is not the policy to do that. Such a law 
would destroy the possibilities of getting evidence to convict. 

The Chairman. But did you not explain to the committee a little 
while ago that the large majority of these men were opposed to this 
class of legislation ? 

Mr. Fuller. I did not say a majority; and I want to answer with 
all the emphasis at my command, that I think Mr. Borland is entirely 
mistaken. I say this : I have presented resolutions from two of the 
organizations which I represent, one of them passed in the last 
summer and the other one a year ago last summer, in which they 
demand legislation of this kind. It would be an impossibility, 
according to the laws of those organizations, for me to be here 
asking you for legislation of this kind if a majority were not in favor 
of it. I sat in the convention of the Brotherhood of Kailroad Train- 
men at Buffalo, X. Y., last May, as a delegate, and upon this question 
I kept my mouth closed, because I knew that the sentiment of the 
men should be expressed without anything that I might have to say 
about the matter. The resolution was brought into the convention 
and there wjCs not a vote against it. Now, I think that Brother 
Borland has said that in good faith, but I do not think he is 
acquainted with the conditions. 

The Chairman. That was the trainmen ? 

Mr. Fuller. Yes, sir. 

The Chairman. ^Vhat as to the other organizations? 

Mr. Fuller. The engineers have taken action on this, and they 
have resolutions at their headquarters in Cleveland, in which I 
think nearly every division of the organzation, if I am informed 
rightly, asked for it ; and if this committee wants them I will send to 
Cleveland and get those resolutions. 

The Chairman. There is a national organization, is there, of the 
engineers ? 

Mr. Eyan. That is the one he refers to. 

Mr. Fuller. Yes, sir; that is the one I refer to; and I want to 
say to you, Mr. Chairman, in order that there may be no misunder- 
standing (I know it has been said here by some that I did not rep- 
resent mese men) — I want to say to you that I represent the men 
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that I claim to represent here to-day just as much as any member 
of Congress represents the constituents m his district ; and I say, too. 
that the legislation that we come to Congress and ask for has received 
more of the referendum approval of my constituents than the ordi- 
nary legislation does which is passed by Congress. 

The Chairman. Now, with reference to tne firemen — have they a 
national association ? 

Mr. Fuller. Yes, sir. 

The Chairman. Have they acted on this? 

Mr. Fuller. I can not say that they have. I say that the grand 
master of their organization is authorized to speak in this particular. 
He has told me, as their representative, that he is in favor of this bill 
that we have presented here this morning. 

The Chairman. How is it with the National Association of Con- 
ductors ? 

Mr. Fuller. They have not, as I understand, passed upon it. 

The Chairman. Well, the train men — that means the brakemen, 
does it ? 

Mr. Fuller. It means brakemen, conductors, switchmen, and train 
baggage masters ; that is a mixed organization. 

Mr. Mann. Have the switchmen any association ? 

Mr. Fuller. We have lots of switchmen in the train men ; yes, sir. 

Mr. Mann. Is there a switchmen's association outside of the tram 
men? 

Mr. Ryan. Oh, yes; their headquarters are in Buffalo. 

Mr. Fuller. Yes, sir. 

Mr. Mann. Have they acted upon it ? 

Mr. Fuller. I am not representing them ; I could not say whether 
they have or not. 

Mr. Mann. You do not know whether they have taken any action, 
Mr.FuUer? 

Mr. Fuller. I do not know ; I do not represent them. 

The Chairman. How about the telegraphers? 

Mr. Fuller. I am not representing them. 

Mr. CusHMAN. What organization was Mr. Sargent at the head of 
when he made the remarks that were read by the gentleman who pre- 
ceded you? . 

Mr. Fuller. He was at the head of the Brotherhood of Locomo- 
tive Firemen ; and I will say that while Mr. Sargent might have said 
that, Mr. Sargent at this time represents no labor organization. 

Mr. Cushman. That is true. 

Mr. Fuller. I am representing the organization that he repre- 
sented then, and the man who succeeded Mr. Sargent says that they 
want this legislation. 

Mr. Cushman. Yes. Do you think that he was mistaken at that 
time or that there has been a change of sentiment among the men ? 

Mr. Fuller. I do not think — I do not think — and I speak from 
experience; I have come up against all of these conditions that I 
have tried to show you here; I have worked under them, and I do 
not think that there has been a time in my experience in railroading 
that the majority of the men did not want some limitation put upon 
the hours of service. 

Mr. EscH. Mr. Fuller, Mr. Sargent testified before the Industrial 
Commission away back in 1899. 
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Mr. Fuller. Yes, sir. 

Mr. EscH. Is it not a fact that the conditions as to congestion of 
traffic, etc., and the ton haul have vastly increased since that time? 

Mr. Fuller. There is no doubt about that, and the tendency has 
been to increase the runs, which naturally requires more time. 

It is said here that no legislation is necessary upon this question ; 
that the railroads will look after it properly themselves. This is the 
argument we have heard so frequently in the past; we have 
invariably met it in every case in which we have sought remedial 
legislation. They used it in the safety-appliance legislation. In 
that case they said we want to be let alone and we can meet this 
better ourselves than for Congress to attempt to regulate it by legis- 
lation, yet Congress thought it proper to act, and had it not acted 
I believe we would to-day have many thousand cars in the country 
which were not equipped with safety appliances. 

A prominent railway official, in an address delivered not very long 
ago before the Central Association of Railroad Officials, at St- 
Louis, said : 

We had to be driven to the general use of the air brake, without which we 
would not now think of railroading, and it looks very much like we will have; 
to be driven to the greater use of it. The result, I am sure, will prove benefi- 
cial in the long run. 

It is true, as stated by this gentleman, that they had to be driven 
to the greater use of the air brakes. They opposed it before this 
very committee in the Fifty-seventh Congress. 

The Chairman. Your time has expired, Mr. Fuller. 

Mr. Fuller. May I have permission to put these papers in the 
record ? 

The Chairman. Yes; just hand them to the stenographer. 

The papers referred to are as follows : 

Constitutionality of Statute — Eight-Hour Law — Holden v. Hardy, sheriffs 
18 Supreme Court Reporter, page 383. — This case came before the United States 
Supreme Court upon writs of error to review two judgments of the supreme 
court of the State of Utah denying applications of the plaintiff in error, Holden, 
for his discharge upon two writs of habeas corpus, and remanding him to the 
custody of the sheriff of Salt Lake County. The United States Supreme Court 
rendered its decision February 28, 1898, and affirmed the judgments of the State 
court. 

The facts in the first case were substantially as follows : On June 20, 1896, 
complaint was made to a justice of the peace of Salt Lake City that the 
petitioner, Holden, had unlawfully employed " one John Anderson to work and 
labor as a miner in the underground workings of the Old Jordan mine, in 
Bingham canyon, in the county aforesaid, for the period of 10 hours each day ; 
and said defendant, on the date aforesaid and continuously since said time, has 
unlawfully required said John Anderson, under and by virtue of said employ- 
ment, to work and labor in the underground workings of the mine aforesaid for 
the period of 10 hours each day, and that said employment was not in case of 
an emergency, or where life or property' was in imminent danger, contrary," etc. 

Defendant Holden, having been arrested upon a warrant issued upon said 
complaint, admitted the facts set forth therein, but said he was not guilty, 
because he is a native-born citizen of the United States, residing in the State of 
Utah ; that the said John Anderson voluntarily engaged his services for the 
hours per day alleged, and that the facts charged did not constitute a crime, 
because the act of the State of Utah which creates and defines the supposed 
offense is repugnant to the Constitution of the United States in these respects : 

** It deprives the defendant and all employers and employees of the right to 
make contracts in a lawful way, and for lawful purposes. 

" It is class legislation, and not equal or uniform in its provisions. 
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" It deprives the defendant and employers and employees of the equal pro- 
tection of the laws, abridges the privileges and immunities of the defendant as 
a citizen of the United States, and deprives him of his property and liberty with* 
out due process of law." 

The court, haying heard the evidence, found the defendant guilty as charged 
in the complaint, imposed a fine of $50 and costs, and ordered that the defendant 
be imprisoned in the county Jail for a term of 57 days, or until each fine and 
costs be paid. 

Thereupon petitioner sued out a writ of habeas corpus from the supreme court 
of the State, annexing a copy of the proceedings before the justice of the peace, 
and praying his discharge. The supreme court denied his application and 
remanded him to the custody of the sheriff, whereupon he sued out this writ 
of error, assigning the unconstitutionality of the law. 

In the second case the complaint alleged the unlawful employment by Holden 
of one William Hooley to work and labor in a certain concentrating mill — ^the 
same being an institution for the reduction of ores — for the period of 12 hours 
per day. The proceedings in this case were precisely the same as in the prior 
case, and it was admitted that there was no distinction in principle between the 
two cases. 

Mr. Justice Brown, after stating the facts, delivered the following opinion 
of the court : 

This cage involves the constitutionality of an act of the legislature of Utah, 
entitled " An act regulating the hours of employment in underground mines and 
in smelters and ore-reduction works." The following are the material pro- 
visions : 

" Section 1. The period of employment of workingmen in all underground 
mines or workings shall be 8 hours per day, except in cases of emergency where 
life or property is in imminent danger. 

" Sec. 2. The period of employment of workingmen in smelters and all other 
institutions for the reduction or refining of ores or metals shall be 8 hours per 
day, except in cases of emergency where life or property is in Imminent danger. 

" Sec. 3. Any person, body corporate, agent, manager, or employer who shall 
violate any of the provisions of sections one and two of this act shall be guilty 
of a misdemeanor." 

The supreme court of Utah was of opinion that, if authority in the legislature 
were needed for the enactment of the statute in question, it was found in that 
part of article 16 of the constitution of the State which declared that " the leg- 
islature shall pass laws to provide for the health and safety of employees in 
factories, smelters, and mines." As the article deals exclusively with the 
rights of labor, it is here reproduced in full, as exhibiting the authority under 
which the legislature acted, and as throwing light upon its intention in enact- 
ing the statute in question (Laws 1896, p. 219) : 

" Section 1. The rights of labor shall have just protection through laws cal- 
culated to promote the industrial welfare of the State. 

** Sec 2. The legislature shall provide by law for a board of lalwr, conciliation, 
and arbitration, which shall fairly represent the interests of both capital and 
labor. The board shall perform duties and receive compensation as prescril)ed 
by law. 

" Sec. 3. The legislature shall prohibit : 

" (1) The employment of women, or of children under the age of 14 years, 
in underground mines. 

" (2) The contracting of convict lat»or. 

"(3) The labor of convicts outside prison grounds, except on public works 
under the direct control of the State. 

"(4) The political and commercial control of employees. 

" Sec. 4. The exchange of blacklists by railroad companies, or other corpora- 
tions, associations, or persons is prohibited. 

" Sec 5. The right of action to recover damages for injuries resulting in death 
shall never be abrogated, and the amount recoverable shall not be subject to any 
statutory limitation. 

** Sec 6. Eight hours shall constitute a day's work on all works or undertak- 
ings carried on or aided by the State, county, or municipal governments; and 
the legislature shall pass laws to provide for the health and safety of employees 
in factories, smelters, and mines. 

" Sec 7. The legislature, by appropriate legislation, shall provide for the en- 
forcement of the provisions of this article." 
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The validity of the stautue in question is, however, challenged upon the 
ground of an alleged violation of the fourteenth amendment to the Ck>nstitution 
of the l^'nited States, in that it abridges the privileges or immunities of citizens 
of the United States, deprives both the employer and the laborer of his property 
without due process of law, and denies to them the equal protection of the 
laws. As the three questions of abridging their immunities, depriving them of 
their property, and denying them the protection of the laws are so connected 
that the authorities uiwn each are, to a greater or less extent, pertinent to the 
others, they may properly be considered together. 

Prior to the adoption of the fourteenth amendment there was a similar pro- 
vision against deprivation of life, liberty, or property without due process of 
law incorporated in the fifth amendment; but as the first eight amendments to 
the Ck>nstitution were obligatory only upon Congi'ess, the decisions of this court 
under this amendment have but a partial application to the fourteenth amend- 
ment which operates only upon the action of the several States. The four- 
teenth amendment, which was finally adopted July 28, 1868, largely expanded 
the power of the Federal courts and Congress, and for the first time authorized 
the former to declare invalid all laws and Judicial decisions of the States 
abridging the rights of citizens or denying them the benefit of due process of 
law. 

This amendment was first called to the attention of this court in 1872, in an 
attack upon the constitutionality of a law of the State of Louisiana, passed in 
1869, vesting in a slaughterhouse company therein named the sole and exclusive 
privilege of conducting and carrying on a live-stock landing and slaughterhouse 
business within certain limits specified in the act, and requiring all animals 
intended for sale and slaughter to be landed at their wharves or landing places. 
(Slaughterhouse cases, 16 Wall., 36.) While the court in that case recognized 
the fact that the primary object of this amendment was to secure to the colored 
race, then recently emancipated, the full enjoyment of their freedom, the further 
fact that it was not restricted to that purpose was admitted both in the prevail- 
ing and dissenting opinions, and the validity of the act was sustained as a proper 
police regulation for the health and comfort of the people. A majority of the 
cases which have since arisen have turned, not upon a denial to the colored 
race of rights therein secured to them, but upon alleged discriminations in mat- 
ters entirely outside of the political relations of the parties aggrieved. 

These cases may be divided, generally, into two classes : First, where a State 
legislature or a State court is alleged to have unjustly discriminated in favor of 
or against a particular individual or class of individuals, as distinguished from 
the rest of the community, or denied them the benefit of due process of law ; 
second, where the legislature has changed its general system of jurisprudence 
by abolishing what had been previously considered necessary to the proper ad- 
ministration of justice, or the protection of the individual. 

Among those of the first class, which, for the sake of brevity, may be termed 
"unjust discriminations," are those wherein the colored race was alleged to 
have been denied the right of representation upon juries (Strauder v. West 
Virginia, 100 U. S., 303 ; Virginia v. Rives, Id., 313 ; Ex parte Virginia, Id., 339 ; 
Neal V. Delaware, 103 U. S., 370; Bush v. Kentucky, 107 U. S., 110, 1 Sup. Ct, 
625; Gibson v, Mississippi, 162 U. S., 565, 16 Sup. Ct, 904), as well as those 
wherein the State was charged with oppressing and unduly discriminating 
against persons of the Chinese race (Barbier v. Connolly, 113 U. S., 27, 5 Sup. 
Ct, 357 ; Soon Hing v, Crowley, 113 U. S., 703, 5 Sup. Ct, 730 ; Yick Wo v. Hop- 
kins, 118 U. S., 356, 6 Sup. Ct, 1064; Chy Lung v. Freeman, 92 U. S., 275), and 
those wherein it was sought, under this amendment, to enforce the right of 
women to suffrage, and to admission to the learned professions (Minor v, Hap- 
persett 21 Wall., 162; Bradwell v. State, 16 Wall., 130). 

To this class is also referable all those cases wherein the State courts were 
alleged to have denied to particular individuals the benefit of due process of law 
secured to them by the statutes of the State (In re Converse, 137 U. S., 624, 11 
Sup. Ct, 191; Arrowsmith v, Harmoning, 118 U. S., 194, 6 Sup. Ct, 1023), as 
well as that other large class, to be more specifically mentioned hereafter, 
wherein the State legislature was charged with having transcended its proper 
police power in assuming to legislate for the health or morals of the com- 
munity. 

Cases arising under the second class, wherein a State has chosen to change its 
methods of trial to meet a popular demand for simpler and more expeditious 
forms of administering justice, are much less numerous, though of even greater 
importance, than the others. A reference to a few of these cases may not be In- 
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appropriate in this connection. Thus, in Walker r. Sauvinet 92 U. S., 90, which 
was an action brought by a colored man against the keeijer of a coffeehouse in 
New Orleans forl-efusing him refrestuuents. In violation of the constitution of the 
State securing to the colored race equal rights and privileges in such cases, a stat- 
ute of the State provided that such cases should be tried by jury if either party 
demanded it, but if the jury failed to agree the case should be submitted to the 
judge, who should decide the same. It was held that a trial by jury was not a 
privilege or immunity of citissenship which the States were forbidden to abridge, 
but the requirement of due process of law was met if the trial was had accord- 
mg to the settled coiu^e of judicial proceedings. " Due process of law," said 
Chief Justice Waite, " is process due according to the law of the land. This 
process in the States is regulated by the law of the State." This law was held 
not to be in conflict with the Constitution of the United States. 

Similar rulings with regard to the necessity of a jury or of a judicial trial in 
special proceedings were made in Kennard v. Louisiana, 92 U. S., 480 ; McMillan 
V. Anderson, 95 U. S., 37 ; Davidson v. New Orleans, 96 U. S., 97 ; Walston v. 
Nevin, 128 U. S., 578, 9 Sup. Ct, 192 ; Ex parte Wall, 107 V. S., 205, 2 Sup Ct., 
569 

In Hurtado v, California, 110 U. S., 516, 4 Sup. Ct., Ill, 292, it was held that 
due process of law did not necessarily require an indictment by a grand jury In 
a prosecution by a State for murder. The constitution of California author- 
ized prosecutions for felonies by information, after examination and commit- 
ment by a magistrate, without an indictment by a grand jury, in the discretion 
of the legislature. It was held that conviction upon such an information, fol- 
lowed by sentence of death, was not illegal under the fourteenth amendment. 

In Hayes v. Missouri, 120 U. S., 68, 7 Sup. Ct, 350, it was held that a statute 
of a State which provided that, in capital cases, in cities having a population of 
over 100,000 inhabitants, the State shall be allowed 15 peremptory challenges to 
jurors, while elsewhere in the State it was allowed only 8 i)eremptory challenges, 
did not deny to a person tried for murder, in a city containing over 100,000 
inhabitants, the equal protection of the laws enjoined by the fourteenth amend- 
ment, and that there was no error in refusing to limit the State's peremptory 
challenges to 8. 

In Railway Co.- v, Mackey, 127 V. S., 205, 8 Sup. Ct, IKU, it was said that a 
statute in Kansas abolishing the fellow-servant doctrine, as applied to railway 
accidents, did not deny to railroads the eciual protection of the laws and was 
not in conflict with the fourteenth amendment. The same ruling was made with 
reference to statutes requiring railways to erect and maintain fences and cattle 
guards, and make them liable in double the amount of damages claimed, for the 
want of them. 

In Hallinger-f. Davis, 146 U. S., 314, 13 Sup. (^t., 105, it was held that a 
State statute conferring ujion an accused person the right to waive a trial by 
jury, and to elect to be tried by the court, and conferring jiower upon the court 
to try the accused in such case, was not a violation of the due process clause of 
the fourteenth amendment. 

So, In re Kemmler, 136 U. S., 436, 10 Sup. Ct, 930, It was held that the law 
providing for capital punishment by electricity was not repugnant to this 
amendment. And in Duncan r. Missouri, 152 U. S., 377, 14 Sup. Ct, 570, it 
was said that the prescribing of different modes of procedure, and the abolition 
of courts, and the creation of new ones, leaving untouched all the substantial 
protection with which the existing law surrounds persons accused of crime, are 
not considered within the constitutional inhibition. (See, also. Medley, Peti- 
tioner, 134 U. S., 160, 10 Sup. Ct, 384 ; Holden v. Minnesota, 137 U. S., 484, 11 
Sup. Ct, 143.) 

An examination of both these classes of cases under the fourteenth amend- 
ment will demonstrate that, in passing upon the validity of State legislation 
under that amendment, this court has not failed to recognize the fact that the 
law is, to a certain extent, a progressive science; that in some of the States 
methods of procedure which, at the time the Constitution was adopted, were 
deemed essential to the protection and safety of the people, or to the liberty of 
the citizen, have been found to be no longer necessary ; that restrictions which 
had formerly been laid upon the conduct of individuals, or classes of individuals, 
had proved detrimental to their interests, while, upon the other hand, certain 
other classes of persons (particularly those engaged in dangerous or unhealthful 
employments) have been found to be in need of additional protection. Even 
liefore the adoption of the Constitution much had been done toward mitigating 
the severity of the common law, particularly in the administration of its crimi- 
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nal branch. The number of capital crimes in this country, at least, had been 
largely decreased. Trial by ordeal and by battle had never existed here, and 
had fallen into disuse in England. The earlier practice of the common law, 
which denied the benefit of witnesses to a person accused of felony, had been 
abolished by statute, though, so far as it deprived him of the assistance of 
counsel and compulsory process for the attendance of his witnesses, it had not 
been changed in England. But, to the credit of her American colonies, let It be 
said that so oppressive a doctrine had never obtained a foothold there. 

The present century has originated legal reforms of no less importance. The 
whole fabric of special pleading, once thought to be necessary to the elimina- 
tion of the real issue between the parties, has crumbled to pieces. The ancient 
tenures of real estate have been largely swept away, and land is now trans- 
ferred almost as easily and cheaply as personal property. Married women have 
been emancipated from the control of their husbands and placed upon a practical 
equality with them with respect to the acquisition, possession, and transmission 
of property. Imprisonment for debt has been abolished. Exemptions from 
execution have been largely added to, and in most of the States homesteads are 
rendered incapable of seizure and sale upon forced process. Witnesses are no 
longer incompetent by reason of interest, even though they be parties to the 
litigation. Indictments have been simplified, and an Indictment for the most seri- 
ous of crimes is now the simplest of all. In several of the States grand juries, 
formerly the only safeguard against a malicious prosecution, have been largely 
abolished, and in others the rule of unanimity, so far as applied to civil cases, 
has given way to verdicts rendered by a three-fourths majority. This case does 
not call for an expression of opinion as to the wisdom of these changes, or their 
validity under the fourteenth amendment, although the substitution of prose- 
cution by information in lieu of indictment was recognized as valid in Hurtado 
V. California, 110 U. S., 516, 4 Sup. Ct, 111, 292. They are mentioned only for 
the purpose of calling attention to the probability that other changes of no less 
importance may be made in the future, and that, while the cardinal principles 
of justice are immutable, the methods by which justice is administered are 
subject to constant fluctuation, and that the Constitution of the United States, 
which is necessarily and to a large extent inflexible, and exceedingly difficult 
of amendment, should not be so construed as to deprive the States of the power 
to so amend their laws as to make them conform to the wishes of the citizens, 
as they may deem best for the public welfare, without bringing them into 
conflict with the supreme law of the land. 

Of course, it is impossible to forecast the character or extent of these changes ; 
but in view of the fact that, from the day Magna Charta was signed to the 
present moment, amendments to the structure of the law have l)een made with 
increasing frequency, it is impossible to suppose that they will not continue, 
and the law be forced to adapt itself to new conditions of society, and particu- 
larly to the new relations between employers and employees, as they arise. 

Similar views have been heretofore expressed by this court. Thus, In the 
case of Missouri v. Lewis, 101 U. S., 22, 31, it was said by Mr. Justice Bradley : 
" We might go still further, and say, with undoubted truth, that there is noth- 
ing in the Constitution to prevent any State from adopting any system of laws 
or judicature it sees fit for all or any part of its territory. If the State of New 
York, for example, should see fit to adopt the civil law and its method of pro- 
cedure for New York City and the surrounding counties and the common law 
and its methods of procedure for the rest of the State, there is nothing in the 
Constitution of the United States to prevent its doing so. This would not, of 
itself, within the meaning of the fourteenth amendment, be a denial to any 
person of the equal protection of the laws. ♦ ♦ ♦ The fourteenth amend- 
ment does not profess to secure to all persons in the United States the benefit 
of the same laws and the same remedies. Great diversities In these respects 
may exist in two States separated only by an imaginary line. On one side of 
this line there may be a right of trial by jury, and on the other no such right. 
Each State prescribes its own modes of judicial proceeding. If diversities of 
laws and judicial proceedings may exist in the Sfeveral States without violating 
the equality clause in the fourteenth amendmei^t, there is no solid reason why 
there may not be such diversities in different parts of the same State." 

The same subject was also elaborately discussed by Mr. Justice Matthews in 
delivering the opinion of this court in Hurtado v, California, 110 U. S., 516, 530, 
4 Sup. Ct.,. 118 : " This fiexlbility and capacity for growth is the peculiar boast 
and excellence of the common law. ♦ * ♦ The Constitution of the United 
States was ordained, it is true, by descendants of Englishmen, who inherited 
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the traditions of English law and history; but it was made for an undefined 
and expanding future, and for a people gathered and to be gathered from many 
nations, and of many tongues. And, while we take Just pride in the principles 
and institutions of common law, we are not to forget that in lands where other 
systems of Jurisprudence prevail, the ideas and processes of civil Justice are also 
not unknown. Due process of law, in spite of the absolutism of continental gov- 
ernments, is not alien to that code which survived the Roman Empire as the 
foundation of modern civilization in Europe, and which has given us that funda- 
mental maxim of distributive Justice — * Suum cuique tribuere.' There is noth- 
ing in Magna Charta, rightly construed as a broad charter of public right and 
law, which ought to exclude the best ideas of all systems and of every age ; and, 
as it was the characteristic principle of the common law to draw its inspiration 
from every fountain of Justice, we are not to assume that the sources of its 
supply have been exhausted. On the contrary, we should expect that the new 
and various experiences of our own situation and system will mold and shape it 
into new and not less useful forms." We have seen no reason to doubt the 
soundness of these views. In the future growth of the nation, as heretofore, it 
is not impossible that Congress may see fit to annex territories whose Juris- 
prudence is that of the civil law. One of the considerations moving to such 
annexation might be the very fact that the territory so annexed should enter 
the Union with its traditions, laws, and systems of administration unchanged. 
It w^ould be a narrow construction of the Constitution to require them to aban- 
don these or to substitute for a system which represented the growth of genera- 
tions of inhabitants a Jurisprudence with which they had had no previous 
acquaintance or sympathy. 

We do not wish, however, to be understood as holding that this power Is un- 
limited. While the people of each State may doubtless adopt such systems of 
laws as best conform to their own traditions and customs, the people of the en- 
tire country have laid down in the Constitution of the United States certain 
fundamental principles, to which each member of the Union is l)ound to accede 
as a condition of its admission as a State. Thus the United States are bound to 
guarantee to each State a republican form of govermnent, and the tenth section 
of the first article contains certain other si)ecified limitations ui)on the power of 
the several States, the object of which was to secure to Congress paramount 
authority with respect to matters of universal concern. In addition, the four- 
teenth amendment contains a sweeping provision forbidding the States from 
abridging the privileges and immunities of citizens of the I'nited States, and 
denying them the benefit of due process or equal protection of the laws. 

This court has never attempted to define with precision the words " due 
process of law," nor is it necessary to do so in this case. It is sufficient to say 
that there are certain immutable principles of Justice, which inliere in the very 
Idea of free government, which no member of the Union may disregard, as that 
no man shall be condemned in his person or property without due notice and an 
opportunity of being heard in his defense. What shall constitute due process 
of law was perhaps as well stated by Mr. Justice Curtis in Murray's Lessees v. 
Land Co., 18 How., 272, 276, as anywhere. He said : ** The Constitution contains 
no description of those processes which it was intended to allow or forbid. It 
does not even declare what principles are to be applied to ascertain whether it 
be due process. It is manifest that it was not left to the legislative power to 
enact any process which might be devised. The article is a restraint on the 
legislative as well as on the executive and judicial powei*s of the Government, 
and can not be so construed as to leave Congress free to make any process * due 
process of law ' by its mere w^ll. To what principles, then, are we to resort to 
ascertain whether this process enacted by Congress is due process? To this the 
answer must be twofold: We must examine the Constitution Itself to see 
whether this process be in conflict with any of its provisions. If not found to 
be so, we must look to those settled usages and modes of pro(»eeding existing in 
the common and statute law of England before the emigration of our ancestors, 
and which are shown not to have been unsuited to their civil and political con- 
dition by having been acted on by them after the settlement of this country. 

It was said by Mr. Justice Miller, in delivering the opinion of this court in 
Davidson r. New Orleans, 9f> U. S., 97, that the words " law of the land," as 
used in Magna Charta, implied a conformity with the " ancient and customary 
laws of the English people," and that it was wiser to ascertain their intent and 
application by the " gradual process of judicial inclusion and exclusion as the 
cases presented for decision shall require, with the reasoning on which such de- 
cisions may be founded." Recognizing the difllculty in defining with exactness 
the phrase "due process of law," it Is certain that these words imply a con- 
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fonnity with natural and inherent principles of Justice, and forbid that one 
man's property or right to property shall be taken for the benefit of another, 
or for the benefit of the State, without compensation, and that no one shall be 
condemned In his person or property without an opportunity of being heard in 
his own defense. 

As the possession of property, of which a person can not be deprived, doubt- 
less implies that such property may be acquired, it is safe to say that a State law 
which undertakes to deprive any class of persons of the general power to acquire 
property would also be obnoxious to the same provision. Indeed, we may go a 
step further, and say that as property can only be legally acquired, as between 
living persons, by contract, a general prohibition against entering into contracts 
with respect to property, or having as their object the acquisition of property, 
would be equally invalid. 

The latest utterance of this court upon this subject is contained in the case of 
Allgeyer v. Louisiana, 165 U. S., 578, 591, 17 Sup. Ct., 427, in which it was held 
that an act of Louisiana which prohibited individuals within the State from 
making contracts of insurance with corporations doing business in New York 
was a violation of the fourteenth amendment. In delivering the opinion of 
the court, Mr. Justice Peckham remarked : " In the privilege of pursuing an 
ordinary calljng or trade, and of acquiring, holding, and selling property, must 
be embraced the right to make all proper contracts in relation thereto; and 
although it may be conceded that this right to contract in relation to persons or 
property, or to do business within the jurisdiction of the State, may be regu- 
lated and sometimes prohibited when the contracts or business confiict with the 
policy of the State as contained in its statutes, yet the power does not and can 
not extend to prohibiting a citizen from making contracts of the nature involved 
in this case outside of the limits and Jurisdiction of the State, and which are 
also to be performed outside of such jurisdiction." 

This right of contract, however, is itself subject to certain limitations which 
the State may lawfully impose in the exercise of its police powers. While this 
power is inherent in all governments, it has doubtless been greatly expanded in 
its application during the past century owing to an enormous increase in the 
numlier of occupations which are dangerous or so far detrimental to the health 
of employees as to demand special precautions for their well-being and protec- 
tion or the safety of adjacent property. While this court has lield (notably in 
the cases of New Orleans v. Davidson, 95 U. S., 465, and Yick Wo v, Hopkins, 
118 U. S., 356, 6 Sup. Ct., 1064) that the police power can not be put forward as 
an excuse for oppressive and unjust legislation, it may be lawfully resorted to 
for the purpose of preserving the public health, safety, or morals, or the abate- 
ment of public nuisances, and a large discretion " is necessarily vested in the 
legislature to determine not only what the interests of the public require, but 
what measures are necessary for the protection of such interests." (Lawton v. 
Steele, 352 U. S., 133, 136, 14 Sup. Ct, 499.) 

The extent and limitations upon this power are admirably stated by Chief 
Justice Shaw in the following extract from his opinion in Massachusetts v, 
Alger, 7 Cush., 84 : " We think it a settled policy, growing out of the nature of 
well-ordered civil society, that every holder of property, however absolute and 
unqualified his title, holds it under the implied liability that its use may be so 
regulated that it shall not be injurious to the equal enjoyment of others having 
an equal right to the enjoyment of their property, nor injurious to the rights of 
the community. All property in this Commonwealth, as well in the interior as 
that bordering on the tide waters, is derived directly or indirectly from the 
Government, and held subject to those general regulations which are necessary 
to the common good and general welfare. Rights of property, like all other 
social and conventional rights, are subject to such reasonable limitation in 
their enjoyment as will prevent them from being injurious, and to such reasona- 
ble restraints and regulations by law as the legislature, under the Government 
and controlling power vested in them by the Constitution, may 'think necessary 
and expedient." 

This power, legitimately exercised, can neither be limited by contract nor 
bartered away by legislation. 

While this power is necessarily inherent in every form of government, it was, 
prior to the adoption of the Constitution, but sparingly used in this country. As 
we were then almost purely an agricultural people, the occasion for any special 
protection of a particular class did not exist Certain profitable employments, 
such as lotteries and the sale of intoxicating liquors, which were then considered 
to be legitimate, have since fallen under the ban of public opinion, and are now 
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either altogether prohibited or made subject to Htringent police regulations. 
The power to do this has been repeatedly affirmed by this court (Stone v, 
Mississippi, 101 U. S., 814 ; Douglas v, Kentucky, 168 U. S., 488, 18 Sup. Ct., 199 ; 
Giozza v. Tieman, 148 U. S., 657. 13 Sup. Ct, 721; Kidd v, Pearson 128 U. S., 
1, 9 Sup. Ct, 6; Crowley v. Christensen, 137 U. S., 86, 11 Sup. Ct, 13.) 

While the business of mining coal and manufacturing iron began in Pennsyl- 
vania as early as 1716, and in Virginia, North Carolina, and Massachusetts even 
earlier than this, both mining and manufacturing were carried on in such a lim- 
ited way and by such primitive methods that no special laws were considered 
necessary, prior to the adoption of the Constitution, for the protection of the 
operatives; but, in the vast proportions which these industries have since 
assumed, it has been found that they can no longer be carried on with due 
regard to the safety and health of those engaged in them without special protec- 
tion against the dangers necessarily incident to these employments. In conse- 
quence of this, laws have been enacted in most of the States designed to meet 
these exigencies and to secure the safety of persons peculiarly exposed to these 
dangers. Within this general category are ordinances providing for fire escai)es 
for hotels, theaters, factories, and other large buildings ; a municipal inspection 
of boilers, and appliances designed to secure passengers upon railways and 
steamboats against the dangers necessarily incident to these methods of trans- 
portation. < In States where manufacturing^ is carried oi) to a large extent provi- 
sion is made for the protection of dangerous machinery against accidental con- 
tact ; for the cleanliness and ventilation of working rooms ; for the guarding of 
well holes, stairways, elevator shafts, and for the employment of sanitary appli- 
ances. In others, where mining is the principal industry, special provision is 
made for the shoring up of dangerous wails ; for ventilation shafts, bore holes, 
. escapement shafts, means of signaling the surface ; for the supply of fresh air. 
and the elimination, as far as possible, of dangerous gases; for safe means of 
hoisting and lowering cages ; for a limitation upon the number of persons per- 
mitted to enter a cage; that cages shall be covered; and that there shall be 
fences and gates around the top of shafts, besides other similar precautions. 
(Sand. & H. Dig. Ark., p. 1149; Rev. St Cal., sees. 5045-5062; Supp. Mills' Ann. 
St Colo., c. 85; Gen. St Conn., 1888, sees. 2645-2647, 22(53-2272; Rev. St 111. 1889, 
p. 980; Thomt Ind. St 1897, c. 98, p. 1652; 2 Gen, St Kan. 1897, pp. 813-^24; 
Ky. St (Barbour & Carroll), c. 88, p. 951 ; Supp. Pub. St Mass. 1889-1895, pp. 
582, 746, 1163 ; How. Ann. St Mich., sec. 9209b et seq. ; 3 Gen. St. N. J., p. 1900 
et seq. ; 2 Rev. St (Code & Gen. Laws N. Y.), p. 2069; Supp. Bright Purd. Dig. 
Pa., p. 2241 et seq.) 

These statutes have been repeatedly enforced by the courts of the several 
States ; their validity assumed ; and, so far as we are informed, theyxhave been 
uniformly held to be constitutional. 

In Daniels r. Hilgard, 77 111., (>40, it was held that the legislature had power 
under the constitution to establish reasonable police regulations for the operat- 
ing of mines and collieries, and that an act providing for the health and safety 
of persons employed in coal mines, which required the owner or agent of every 
coal mine or colliery employing 10 men or more to make, or cause to be made, an 
accurate map or plan of the workings of such coal mine or colliery was not 
unconstitutional, and that the question whether certain requirements are a part 
of a system of police regulations, adopted to aid in the protection of life and 
health, was properly one of legislative determination, and that a court should 
not lightly interfere with such determination, unless the legislature had mani- 
festly transcended its province. (See also Coal Co. v. Taylor, 81 III., 590.) 

In Pennsylvania v, Bonnell, 8 Phila., 534, a law providing for the ventilation 
of coal mines, for speaking tubes, and the protection of cages was held to be 
constitutional and subject to strict enforcement (Pennsylvania v. Conyngham, 
66 Pa. St, 99; Durant v. Coal Co., 97 Mo., 62.) 

But if it be within the power of a legislature to adopt such means for the 
protection of the lives of its citizens, it is difficult to see why precautions may 
not also be adopted for the protection of their health and morals. It is as 
much for the interest of the State that the public health should be preserved 
as that life should be made secure. With this end in view, quarantine laws 
have been enacted in most, if not all, of the States ; insane asylums, public hos- 
Iiitals, and institutions for the care and education of the blind established, and 
special measures taken for the exclusion of infected cattle, rags, j!nd decayed 
fruit In other States laws have been enacted limiting the hours during which 
women and children shall be employed in factories; and while their constitu- 
tionality, at least as applied to women, has been doubted in some of the States, 



88 HOUBS OF SERVICE OF RAIIiEOAD EMPLOYEES. 

they have been generally upheld. Thus, in the case of Com. v. Hamilton Mfg. 
Co., 120 Mass., 383, it was held that a statute prohibiting the employment of all 
persons under the age of 18, and of all women laboring in any manufacturing 
establishment mmre than 60 hours per week, violates no contract of the Com- 
monwealth implied in the granting of a charter to a manufacturing company, 
nor any right reserved under the constitution to any individual citizen, and may 
be maintained as a health or police regulation. 

Upon the principles above stated we think the act in question may be sus- 
tained as a valid exercise of the police power of the State. The enactment does 
not profess to limit the hours of all workmen, but merely those who are em- 
ployed in underground mines, or in the smelting, reduction, or refining of ores 
or metals. These employments, when too long pursued, the legislature has 
judged to be detrimental to the health of the employees ; and, so long as there 
are reasonable grounds for believing that this is so, its decision upon this sub- 
ject can not be reviewed by the Federal courts. 

While the general experience of mankind may justify us in believing that men 
may engage in ordinary employments more than 8 hours per day without injury 
to their health, it does not follow that labor for the same length of time is in- 
nocuous when carried on beneath the surface of the earth, where the operative 
is deprived of fresh air and sunlight, and is frequently subjected to foul atinos- 
phere and a very high temperature, or to the influence of noxious gases gen- 
erated by the processes of refining or smelting. 

We concur in the following observations of the supreme court of Utah in this 
connection : " The conditions with respect to health of laborers in underground 
mines doubtless differ from those in which they labor in smelters and other 
reduction works on the surface. Unquestionably, the atmosphere and other 
conditions in mines and reduction works differ. Poisonous gases, dust, and im- 
palpable substances arise and float in tlie air in stamp mills, smelters, and other 
works in which ores containing metals, combined with arsenic or other poison- 
ous elements or agencies, are treated, reduced, and refined, and there can be no 
doubt that prolonged effort, day after day, subject to such conditions and 
agencies, will produce morbid, noxious, and often deadly effects in the human 
system. Some organisms and systems will resist and endure such conditions 
and effects longer than others. It may be said that labor in such conditions 
must be performed. Granting that, the period of labor each day should be of 
a reasonable length. Twelve hours per day would be less injurious than 14, 
10 than 12, and 8 than 10. The legislature has named 8. Such a period was 
deemed reasonable. ♦ ♦ ♦ The law in question is confined to the protection 
of that class of people engaged in labor in underground mines, and in smelters 
and other works wherein ores are reduced and refined. This law applies only 
to the classes subjected by their employment to the peculiar conditions and 
effects attending underground mining and work in smelters and other works 
for the reduction and refining of ores. Therefore it is not necessary to discuss 
or decide whether the legislature can fix the hours of labor in other employments. 
Though reasonable doubts may exist as to the power of the legislature to pass 
a law, or as to whether the law is calculated or adapted to promote the health, 
safety, or comfort of the people, or to secure good order or promote the general 
welfare, we must resolve them in favor of the right of that department of gov- 
ernment." (46 Pac, 1105.) 

The legislature has also recognized the fact, which the experience of legisla- 
tors in many States has corroborated, that the proprietor's of these establish- 
ments and their operatives do not stand upon an equality, and that their inter- 
ests are, to a certain extent, confiicting. The former naturally desire to obtain 
as much lal)or as possible from their employees, while the latter are often in- 
duced by the fear of discharge to conform to regulations which their judgment, 
fairly exercised, would pronounce to be detrimental to their health or strength. 
In other words, the proprietors lay down the rules and the laborers are prac- 
tically constrained to obey them. In such cases self-interest is often an unsafe 
guide, and the legislature may properly interpose its authority. 

It may not be improper to suggest in this connection that although the prose- 
cution in this case was against the employer of labor, who apparently, under 
the statute, is the only one liable, his defense is not so much that his right to 
contract has been infringed upon, but that the act works a peculiar hardship 
to his empk)yees, whose right to labor as long as they please is alleged to be 
thereby violated. The argument would certainly come with better grace and 
greater cogency from the latter class. But the fact that both parties are of full 
age, and competent to contract, does not necessarily deprive the State of the 
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power to interfere, where the parties do not stand upon an equality, or where 
the public health demands that one party to the contract shall be protected 
against himself. The State still retains an interest in his welfare, however reck- 
less he may be. The whole is no greater than the sum of all the parts, and when 
the indiyldual health, safety, and welfare are sacrificed or neglected, the State 
must suffer. 

We have no disposition to criticise the many authorities which hold that State 
statutes restricting the hours of labor are unconstitutional. Indeed, we are not 
called upon to express an opinion upon this subject It is sufficient to say of 
them that they have no application to cases where the legislature had adjudged 
that a limitation is necessary for the pregervation of the health of employees, 
and there are reasonable grounds for believing that such determination is sup- 
ported by the facts. The question in each case is whether the legislature has 
adopted the statute in exercise of a reasonable discretion, or whether its action 
be a mere excuse for an unjust discrimination, or the oppression or spoliation 
of a particular class. The distinction between these two different classes of 
enactments can not be better stated t))an by a comparison of the views of this 
court found in the opinions in Barbier v. Connolly, 113 U. S., 27, 5 Sup. C5t, 357, 
and Soon Hing v. Crowley, 113 U. S., 703, 5 Sup. Ct., 730, with those later ex- 
pressed in Yick Yo v. Hopkins, 118 U. S., 356, 6 Sup. Ct., 1064. 

We are of opinion that the act in question was a valid exercise of the police 
power of the State, and the judgments of the supreme court of Utah are there- 
fore affirmed. 

Mr. Justice Brewer and Mr. Justice Peckham dissented. 



Eight-hour Law — Municipal Cobpobations — Constitutionality of Stat- 
ute— Atfcin 17. 8tate, United States Supreme Courts No, 30, October term, 1903. — 
This was an appeal by W. W. Atkin from a Judgment by the supreme court of 
Kansas, declaring the application to this case of what is known as the " Eight- 
hour law " of Kansas, and affirming the judgment of the district court of 
Wyandotte County, assessing a penalty on Atkin for a violation of said law. 

This act was passed in 1891, and its first two sections read as follows : 

" Section 1. Eight hours shall constitute a day's work for all laborers, work- 
men, mechanics, or other i>ersons now employed, or who may hereafter be em- 
ployed by or on behalf of the State of Kansas, or by or on behalf of any county, 
city, township, or other municipality of said State, except in cases of extraordi- 
nary emergency which may arise in time of war or in cases where it may be 
necessary to work more than eight hours per calendar day for the protection of 
property or human life : Providedy That in all such cases the laborers, workmen, 
mechanics, or other persons so employed and working to exceed eight hours per 
calendar day shall be paid on the basis of eight hours constituting a day's 
work : Provided further, That not less than the current rate of per diem wages 
in the locality where the work is performed shall be paid to laborers, workmen, 
mechanics, and other persons so employed by or on behalf of the State of 
Kansas, or any county, city, township, or other municipality of said State ; and 
laborers, workmen, mechanics, and other persons employed by contractors or 
subcontractors in the execution of any contract or contracts within the State of 
Kansas, or within any county, city, township, or other municipality thereof 
shall be deemed to be employed by or on behalf of the State of Kansas or of 
such county, city, township, or other municipality thereof. 

" Sec. 2. All contracts hereafter made by or on behalf of the State of Kansas, 
or by or on behalf of any county, city, township, or other municipality of said 
State, with any corporation, person, or persons, for the performance of any 
work or the furnishing of any material manufactured within the State of 
Kansas, shall be deemed and considered as made upon the basis of eight hours 
constituting a day's work ; and it shall be unlawful for any such corporation, 
person, or persons to require or permit any laborer, workman, mechanic, or 
other person to work more than eight hours per calendar day in doing such work 
or in furnishing or manufacturing such material, except in the cases and ijpon 
the conditions provided in section 1 of this act." 

The third section makes any officer of Kansas, or of any county, city, town- 
ship, or municipality of that State, or any person acting under or for such officer, 
or any contractor with the State, or any county, city, township, or other munici- 
pality thereof, or other person violating any of the provisions of this act, liable 
tor each offense, and subject to be punished by a fine of not less than $50 nor 
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more than $1,000, or by imprisonment not more than six months, or by both 
fine and imprisonment, in the discretion of the court. 

The constitutionality of this law bad been affirmed by the supreme court of 
Kansas in the case In re Dalton, 50 Pac, 336 (see Bulletin of the Department 
of Labor, No. 28, p. 610), and this phase of the question was not considered by 
that court in its discussion of this case. The appeal was based, however, on 
the claim that the law was unconstitutional in that it deprived the appellant, 
Atkin, of his liberty and property without due process of law, and denied him 
the equal protection of the laws. 

The following facts appear in an agreed statement: That Atkin had con- 
tracted with the municipal corporation of Kansas City, Kans., to do the labor 
and furnish the materials for paving Quindaro boulevard, a public street of 
that city ; that he employed, among others, one George Reese to perform labor 
in that connection; that he permitted Reese to labor more than eight hours 
on each calendar day although there was no emergency or necessity requiring 
the same; that the agreement with Reese was that he should receive 15 cents 
per hour and no more, the current rate of wages for such work in that locality 
l>eing $1.50 for ten hours' labor per day ; that Atkin required of Reese that he 
work ten hours per day in order to be entitled to the current rate of wages of 
$1.50 ; that Reese was neither compelled nor requested to work more than eight 
hours per day, but did so voluntarily and was permitted and allowed to work 
ten hours in each calendar day in order to earn $1.50 such day ; that the labor 
in which Reese was engaged was neither hazardous nor unhealthful and could 
be performed for a period of ten hours each working day without injury, and 
was in all respects the same, whether done for a municipality, or for a private 
person, or corporation; that Reese had solicited employment, and that neither 
he nor Atkin Intended or expected that the former should receive the same com- . 
pensation for eight hours' work as was paid customarily for ten hours' work ; 
that the employment was without the knowledge or consent of the city, Reese 
being the servant of Atkin and not of the city ; and that the contract Ijetween 
Atkin and the city did not- contain any provision as to the number of hours 
Laborers should work nor as to their compensation. 

The constitutionality of the law was affirmed, Chief Justice Fuller and 
Justices Brewer and Peckham dissenting. From the remarks of Justice Harlan, 
who delivered the opinion of the court, the following is quoted : 

The case has been stated quite fully, in order that there may be no dispute 
as to what is involved and what not Involved in its determination. ♦ ♦ ♦ 
Assuming that the statute has application only to labor or work performed by 
or on behalf of the State, or by or on behalf of a municipal corporation, the 
defendant [Atkin] contends that it is in conflict with the fourteenth amendment. 
He insists that the amendment guarantees to him the right to pursue any lawful 
calling, and to enter Into all contracts that are proper, necessary, or essential 
to the prosecution of such calling ; and that the statute of Kansas unreasonably 
interferes with the exercise of that right, thereby denying to him the equal pro- 
tection of the laws. 

"If a statute," counsel [for defendant] observes, "such as the one under 
consideration is justifiable, should it not apply to all persons and to all voca- 
tions whatsoever? Why should such a law be limited to contractors with the 
State and its municipalities? Why should the law allow a contractor to agree 
with a laborer to shovel dirt for ten hours a day in performance of a private 
contract, and make exactly the same act under similar conditions a misdemeanor 
when done in the performance of a contract for the construction of a public 
improvement? Why is the liberty with reference to contracting restricted in 
the one case and not in the other? 

These questions — indeed, the entire argument of defendant's counsel — seem 
to attach too little consequence to the relation existing between a State and its 
municipal corporations. Such corporations are the creatures, mere political 
subdivisions, of the State for the purpose of exercising a part of Its powers. 
They may exert only such powers as are expressly granted to them, or such as 
may be necessarily implied from those granted. What they lawfully do of a 
public character is done under the sanction of the State. They are, in every 
essential sense, only auxiliaries of the State for the purposes of local govern- 
ment. They may be created, or, having been created, their powers may be 
restricted or enlarged, or altogether withdrawn at the will of the legislature; 
the authority of the legislature, when restricting or withdrawing such powers, 
being subject only to the fundamental condition that the collective and indi- 
vidual rights of the people of the municipality shall not thereby be destroyed. 
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[Cases cited-] In the case last cited [Williams v. Eggleston, 170 U. S., 304, 
310] we said that "a municipal corporation is, so far as its purely municipal 
relations are concerned, simply an agency of the State for conducting the 
affairs of government, and as such it is subject to the control of the legisla- 
ture." ♦ ♦ ♦ 

The improvement of the boulevard in question was a work of which the State, 
if it had deemed it proper to do so, could have taken immediate charge by its 
own agents ; for, it is one of the functions of government to provide public high- 
ways for the convenience and comfort of the people. Instead of undertaking 
that work directly, the State invested one of its governmental agencies with 
power to care for it Whether done by the State directly or by one of its 
instrumentalities, the work was of a public, not private, character. 

If, then, the work upon which the defendant employed Reese was of a public 
character, it necessarily follows that the statute in question, in its application 
to those undertaking work for or on behalf of a municipal corporation of the 
State, does not infringe the personal liberty of anyone. ♦ ♦ ♦ Whatever 
may have been the motives controlling the enactment of the statute in question, 
we can imagine no possible ground to dispute the power of the State to declare 
that no one undertaking work for it or for one of its municipal agencies, should 
permit or require an employee on such work to labor in excess or eight hours 
each day, and to inflict punishment upon those who are embraced by such regu- 
lations and yet disregard them. It can not be deemed a part of the liberty of 
any contractor that he be allowed to do public work in any mode he may choose 
to adopt, without regard to the wishes of the State. On the contrary, It belongs 
to the State, as the guardian and trustee for its people, and having control of its 
affairs, to prescribe the conditions upon which it will permit public work to be 
done on its behalf or on behalf of its munlcipalites. No court has authority 
to review its action in that respect. Regulations on this subject suggest only 
considerations of public policy. And with such considerations the courts have 
no concern. 

If it be contended to be the right of everyone to dispo«>e of his labor upon such 
terms as he deems best — as undoubtedly It Is — and that to make it a criminal 
offense for a contractor for public work to permit or require his employee to 
perform labor upon that work io excess of eight hours each day, is In deroga- 
tion of the liberty both of employees and employer, it is suflScient to answer that 
no employee is entitled, of absolute right and as a part of his liberty, to perform 
labor for the State; and no contractor for public work can excuse a violation 
of his agreement with the State by doing that which the statute under which he 
proceeds distinctly and lawfully forbids him to do. 

So, also, If It be said that a statute like the one before us Is mischievous in 
Its tendencies, the answer is that the responsibility therefor rests upon legis- 
lators, not upon the courts. No evils arising from such legislation could be 
more far-reaching than those that might come to our system of government If 
the judiciary, abandoning the sphere assigned to It by the fundamental law, 
should enter the domain of legislation, and upon grounds merely of justice or 
reason or wisdom annul statutes that had received the sanction of the people's 
representatives. We are reminded by counsel that it is the solemn duty of the 
courts in cases before them to guard the constitutional rights of the citizens 
against merely arbitrary iK>wer. That is unquestionably true. But it is equally 
true — indeed, the public interests imperatively demand — ^that legislative enact- 
ments should be recognized and enforced by the courts as embodying the will 
of the people, unless they are plainly and palpably, beyond all question, in 
violation of the fundamental law of the Constitution. It can not be affirmed 
of the statute of Kansas that it is plainly inconsistent with that instrument; 
indeed, its constitutionality is beyond all question. 

Equally without any foundation upon which to rest is the proposition that the 
Kansas statute denied to the defendant or to his employee the equal protection 
of the laws. The rule of conduct prescribed by it applies alike to all who con- 
tract to do work on l)ehalf either of the State or of its municipal subdivisions, 
and alike to all employed to perform labor on such work. 

Some stress Is laid on the fact, stipulated by the parties for the purposes of this 
case, that the work performed by defendant's employee is not dangerous to 
life, limb, or health, and that daily lalwr on it for ten hours would not be 
injurious to him in any way. In the view we take of this case, such consider- 
ations are not controlling. We rest our decision upon the broad ground that the 
work being of a public character, absolutely under the control of the State and 
Its municipal agents acting by its authority, it is for the State to prescribe the 
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conditions under which it will permit work of that kind to be done. Its action 
touching such a matter is final so long as it does not, by its regulations, infringe 
the personal rights of others ; and that has not been done. 



Supreme Court of the United States.— No. 292.— October term, 1904. 

JOSEPH LOCH NEB, PLAINTirF IN EBBOB, V. THE PEOPLE OF THE STATE OF NEW YOBK. 

In error to the county court of Oneida County, State of New York. 

[April 17, 1905.] 

This is a writ of error to the county court of Oneida County, in the State of 
New York (to which court the record bad been remitted), to review the judg- 
ment of the court of appeals of that State, affirming the judgment of the supreme 
court, which Itself affirmed the judgment of the county court, convicting the 
defendant of a misdemeanor on an indictment under a statute of that State, 
known, by its short title, as the labor law. The section of the statute under 
which the indictment was found is section 110, and is reproduced in the margin^ 

oSec. 110. Hours of labor in bakeries and confectionery establishments, — No 
employee shall be required or i)ermitted to work in a biscuit, bread, or cake 
bakery or confectionery establishment more than sixty hours in any one week, 
or more than ten hours in any one day, unless for the purpose of making a 
shorter work day on the last day of the week ; nor more hours in any one week 
than will make an average of ten hours per day for the number of days during 
such week in which such employee shall work. 

Sec. 111. Drainage and plumbing of buildings and rooms occupied by bOr 
keries. — All buildings or rooms occupied as biscuit, bread, pie, or cake bakeries 
shall be drained and plumbed in a manner conducive to the proper and health- 
ful sanitary condition thereof, and shall be constructed with air shafts, win- 
dows, or ventilating pipes sufficient to insure ventilation. The factory inspector 
may direct the proper drainage, plumbing, and ventilation of such rooms or 
buildings. No cellar or basement not now used for a bakery shall hereafter 
be so occupied or used, unless the proprietor shall comply with the sanitary 
provisions of this article. 

Sec. 112. Requirements as to rooms, furniture, utensils, and manufactured 
products. — Every room used for the manufacture of flour or meal food products 
shall be at least eight feet in height and shall have, if deemed necessary by 
the factory inspector, an impenetrable floor constructed of cement, or of tiles 
laid in cement, or an additional flooring of wood properly saturated with 
linseed oil. The side walls of such rooms shall be plastered or wainscoted. 
The factory Inspector may require the side walls and ceiling to be whitewashed 
at least once in three months. He may also require the wood work of such 
walls to be painted. The furniture and utensils shall be so arranged as to be 
readily cleansed and not prevent the proper cleaning of any part of the room. 
The manufactured flour or meal food products shall he kept in dry and airy 
rooms, so arranged that the floors, shelves, and other facilities for storing the 
same can be properly cleaned. No domestic animals, except cats, shall be 
allowed to remain in a room used as a biscuit, bread, pie, or cake bakery or 
any room in such bakery where floui^ or meal products are stored. 

Sec. 113. Wash rooms and closets; sleeping places. — Every such bakery shall 
be provided with a proper wash room and water-closet or water-closets apart 
from the bake room, or rooms where the manufacture of such food product is 
conducted, and no water-closet, earth-closet, privy, or ashpit shall be within 
or connected directly with the bake room of any bakery, hotel, or public restau- 
rant. 

No person shall sleep in a room occupied as a bake room. Sleeping places 
for the persons employed in the bakery shall be separate from the rooms where 
flour or meal or food products are manufactured or stored. If the sleeping 
places are on the same floor where such products are manufactured, stored, or 
sold, the factory inspector may inspect and order them put in a proper sanitary 
condition. 

Sec 114. Inspection of bakeries. — The factory inspector shall cause all bak- 
eries to be inspected. If it be found upon such inspection that the bakeries so 
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(together with the other sections of the labor law upon the subject of bakeries, 
being sections 111 to 115, both inclusive). 

The indictment averred that the defendant " wrongfully and unlawfully re- 
quired and permitted an employee working for him in his biscuit, bread and 
cake bakery and confectionery establishment, at the city of Utica, in this 
county, to work more than sixty hours in one week," after having been thereto- 
fore convicted of a violation of the same act ; and therefore, as averred, he com- 
mitted the crime of misdemeanor, second offence. The plaintiff In error de- 
murred to the indictment on several grounds, one of which was that the facts 
stated did not constitute a crime. The demurrer was overruled, and the plain- 
tiff in error having refused to plead further, a plea of not guilty was entered 
by order of the court and the trial commenced, and he was convicted of misde- 
meanor, second offence, as indicted, and sentenced to pay a fine of $50 and to 
stand committed until paid, not to exceed fifty days in the Oneida County Jail. 
A certificate of reasonable doubt was granted by the county judge of Oneida 
County, whereon an appeal was taken to the appellate division of the supreme 
court, fourth department, where the judgment of conviction was affirmed. (73 
Applt Div., 120.) A further appeal was then taken to the court of appeals, 
where the judgment of conviction was again affirmed. ( 177 N. Y., 145. ) 

Mr. Justice Peckham, after making the foregoing statement of the facts, 
delivered the opinion of the court : 

The indictment, it will be seen, charges that the plaintiff in error violated 
the one hundred and tenth section of article 8, chapter 415, of the Laws of 1897, 
known as the labor law of the State of New York, in that he wrongfully and 
unlawfully required and permitted an employee working for him to work more 
than sixty hours in one week. There is nothing in any of the opinions deliv- 
ered in this case, either in the supreme court or the court of appeals of the 
State, which construes the section, in using the word "required,** as referring 
to any physical force being used to obtain the labor of an employee. It is as- 
sumed that the word means nothing more than the requirement arising from 
voluntary contract for such labor in excess of the number of hours specified in 
the statute. There is no pretence in any of the opinions that the statute was 
intended to meet a case of involuntary labor in any form. All the opinions 
assume that there is no real distinction, so far as this question is concerned, 
between the words " required " and " permitted." The mandate of the statute 
that " no employee shall be required or permitted to work," is the substantial 
equivalent of an enactment that " no employee shall contract or agree to work," 
more than ten hours per day, and as there is no provision for special 
emergencies the statute is mandatory in all cases. It is not an act merely fixing 
the number of hours which shall constitute a legal day's work, but an absolute 
prohibition upon the employer, permitting, under any circumstances, more than 
ten hours* work to be done in his establishment. The employee may desire to 
earn the extra money which would arise from his working more than the pre- 
scribed time, but this statute forbids the employer from permitting the employee 
to earn it. 

The statute necessarily interferes with the right of contract between the em- 
ployer and employees, concerning the number of hours in which the latter may 
labor in the bakery of the employer. The general right to make a contract in 
relation to his business is part of the liberty of the individual protected by the 
fourteenth amendment of the Federal Constitution. {Allgeyer v. Louisiana, 165 
tJ. S., 578.) Under that provision no State can deprive any person of life, 
liberty, or property without due process of law. The right to purchase or to 
sell labor is part of the liberty protected by this amendment, unless there are 
circumstances which exclude the right There are, however, certain powers, 
existing in the sovereignty of each State in the Union, somewhat vaguely termed 
police powers, the exact description and limitation of which have not been 

inspected are constructed and conducted in compliance with the provisions of 
this chapter, the factory inspector shall Issue a certificate to the persons owning 
or conducting such bakeries. 

Sec. 115. Notice requiring alterations. — If, in the opinion of the factory in- 
spector, alterations are required in or upon premises occupied and used as 
bakeries, in order to comply with the provisions of this article, a written notice 
shall be served by him upon the owner, agent, or lessee of such premises, either 
personally or by mail, requiring such alterations to be made within sixty days 
after such service, and such alterations shall be made accordingly. 
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attempted by the courts. Those powers, broadly stated and without, at pres- 
ent, any attempt at a more specific limitation, relate to the safety, health, morals, 
and general welfare of the public. Both property and liberty are held on such 
reasonable conditions as may be imposed by the governing power of the State 
in the exercise of those powers, and with such conditions the fourteenth 
amendment was not designed to interfere. {Mugler v. Kansas, 123 U. S., 623; 
Jn re Kemmler, 136 Id., 436 ; Crowley v. Christensen, 137 id., 86 ; In re Converse^ 
137 id., 624.) 

The State, therefore, has power to prevent the individual from making cer- 
tain kinds of contracts, and in regard to them the Federal Constitution offers 
no protection. If the contract be one which the State, in the legitimate exercise 
of its police power, has the right to prohibit, it is not prevented from pro- 
hibiting it by the fourteenth amendment. Contracts in violation of a statute, 
either of the Federal or State Government, or a contract to let one's proixjrty 
for immoral purposes, or to do any other unlawful act, could obtain no pro- 
tection from the Federal Constitution, as coming under the liberty of person or 
of free contract. Therefore, when the State, by its legislature, in the assumed 
exercise of its police powers, has passed an act which seriously limits the right 
to labor or the right of contract in regard to their means of livelihood between 
persons who are sui juris (both employer and employee), it becomes of great 
importance to determine which shall prevail — the right of the individual to labor 
for such time as he may choose, or the right of the State to prevent the indi- 
vidual from laboring or from entering into any contract to labor, beyond a 
certain time prescribed by the State. 

This court has recognized the existence and upheld the exercise of the police 
powers of the States in many cases which might fairly be considered as border 
ones, and it has, in the course of its determination of questions regarding the 
asserted invalidity of such statutes, on the gi'ound of their violation of the 
rights secured by the Federal Constitution, been guided by rules of a very 
liberal nature, the application of which has resulted, in numerous instances, in 
upholding the validity of State statutes thus assailed. Among the later cases 
where State law has been upheld by this court is that of Holden v. Hardy 
(169 U. S., 366). A provision in the act of the legislature of Utah was 
there under consideration, the act limiting the employment of workmen in all 
underground mines or workings to eight hours per day, " except in cases of 
emergency, where life or property is in imminent danger." It also limited the 
hours of labor in smelting and other institutions for the reduction or refining 
of ores or metals to eight hours per day, except in like cases of emergency. 
The act was held to be a valid exercise of the police powers of the State. A 
review of many of the cases on the subject, decided by this and other courts, 
is given in the opinion. It is held that the kind of employment, mining, 
smelting, etc., and the character of the employees in such kinds of labor, were 
such as to make it reasonable and proper for the State to interfere to prevent 
the employees from being constrained by the rules laid down by the proprietors 
in regard to labor. The following citation from the observations of the su- 
preme court of Utah in that case was made by the judge writing the opinion 
of this court, and approved : " The law in question is confined to the protection 
of that class of people engaged in labor in underground mines, and in smelters 
and other works wherein ores are reduced and refined. This law applies only 
to the classes subjected by their employment to the peculiar conditions and 
effects attending underground mining and work in smelters and other works- 
for the reduction and refining of ores. Therefore it is not necessary to discuss 
or decide whether the legislature can fix the hours of labor in other employ- 
ments." 

It will be observed that, even with regard to that class of labor, the Utah 
statute provided for cases of emergency wherein the provisions of the statute 
would not apply. The statute now before this court has no emergency clause 
in it, and, if the statute is valid, there are no circumstances and no emergen- 
cies under which the slightest violation of the provisions of the act would be 
innocent. There is nothing in Holden v. Hardy which covers the case now 
before us. Nor does Atkins v. Kansas (191 U. S., 207) touch the case at bar. 
The Atkins case was decided upon the right of the State to control its munic- 
ipal corporations and to prescribe the conditions upon which it will permit 
work of a public character to be done for a municipality. Knoxville Co. v. 
Harhison (183 U. S., 13) is equally far from an authority for this legislation. 
The employees in that case were held to be at a disadvantage with the employer 
in matters of wages, they being miners and coal workers, and the act simply 
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provided for the cashing of coal orders when presented by the miner to the 
employer. 

The latest case decided by this court, involving the police power, is that of 
Jacohson v. Massachusetts, decided at this term and reported in 197 U. S., 11. 
It related to compulsory vaccination, and the law was held valid as a proper 
exercise of the police powers with reference to the public health. It was stated 
in the opinion that it was a case ''of an adult who, for aught that appears, 
was himself in perfect health and a fit subject for vaccination, and yet, while 
remaining in the community, refused to obey the statute and the regulation, 
adopted in execution of its provisions, for the protection of the public health 
and the public safety, confessedly endangered by the presence of a dangerous 
disease." That case is also far from covering the one now before the court 

Petit V. Minnesota (177 U. S., 104) was upheld as a proper exercise of the 
police power relating to the observance of Sunday, and the case held that the 
legislature had the right to declare that, as matter of law, keeping barber 
shops open on Sunday was not a work of necessity or charity. 

It must, of course, be conceded that there is a limit to the valid exercise of 
the police power by the State. There is no dispute concerning this general 
pr(^)osition. Otherwise the fourteenth amendment would have no efl5cacy and 
the legislatures of the States would have unbounded power, and it would be 
enough to say that any piece Of legislation was enacted to conserve the morals, 
the health, or the safety of the people. Such legislation would be valid, no 
matter how absolutely without foundation the claim might be. The claim of 
the police power would be a mere pretext — become another and delusive name 
for the supreme sovereignty of the State to be exercised free from constitu- 
tional restraint. This is not contended for. In every case that comes before 
this court, therefore, where legislation of this character is concerned and 
^Where the protection of the Federal Constitution is sought, the question neces- 
sarily arises, Is this a fair, reasonable, and appropriate exercise of the police 
power of the State, or is it an unreasonable, unnecessary, and arbitrary inter- 
ference with the right of the Individual to his personal liberty or to enter into 
those contracts in relation to labor which may seem to him appropriate or 
necessary for the support of himself and his family? Of course the liberty of 
contract relating to labor includes both parties to it. The one has as much 
right to purchase as the other to sell labor. 

This is not a question of substituting the judgment of the court for that of 
the legislature. If the act be within the power of the State it is valid, although 
the judgment of the court might be totally opposed to the enactment of such 
a law. But the question would still remain, Is it within the police power of the 
State? And that question must be answered by the court. 

The question whether this act is valid as a labor law pure and simple may 
be dismissed in a few words. There is no reasonable ground for interfering 
with the liberty of person or the right of free contract by determining the hours 
of labor in the occupation of a baker. There is no contention that bakers as 
a class are not equal in Intelligence and capacity to men in other trades or 
manual occupations, or that they are not able to assert their rights and care 
for themselves without the protecting arm of the State interfering with their 
independence of judgment and of action. They are in no sense wards of the 
State. Viewed in the light of a purely labor law, with no reference whatever 
to the question of health, we think that a law like the one before us involves 
neither the safety, the morals, nor the welfare of the public, and that the 
Interest of the public is not in the slightest degree affected by such an act. 
The law must be upheld, if at all, as a law pertaining to the health of the 
Individual engaged in the occupation of a baker. It does not affect any other 
portion of the public than those who are engaged in that occupation. Clean 
and wholesome bread does not depend upon whether the baker works but ten 
hours per day or only sixty hours a week. The limitation of the hours of 
labor does not come within the police power on that ground. 

It is a question of which of two powers or rights shall prevail — the power of 
the State to legislate or the right of the individual to liberty of person and free- 
dom of contract. The mere assertion that the subject relates though but in a 
remote degree to the public health does not necessarily render the enactment 
valid. The act must have a more direct relation, as a means to an end, and 
the end itself must be appropriate and legitimate, before an act can be held to 
be valid which interferes with the general right of an individual to be free In 
his person and in his power to contract in relation to his own labor. 
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This case has caused much diversity of opinion in the State courts. In the 
supreme court two of the five judges composing the court dissented from the 
Judgment affirming the validity of the act In the court of appeals three of 
the seven Judges also dissented from the Judgment upholding the statute. Al- 
though found in what is called a labor law of the State, the court of appeals 
has upheld the act as one relating to the public health — in other words, as a 
health law. One of the Judges of the court of appeals, in upholding the law, 
stated that, in his opinion, the regulation in question could not be sustained 
unless they were able to say, from common knowledge, that working in a 
bakery and candy factory was an unhealthy employment The Judge held that, 
while the evidence was not uniform, it still led him to the conclusion that the 
occupation of a baker or confectioner was unhealthy and tended to result In 
diseases of the respiratory organs. Three of the Judges dissented from that 
view, and they thought the occupation of a baker was not to such an extent 
unhealthy as to warrant the interference of the legislature with the liberty of 
the individual. 

We think the limit of the police power has been reached and passed in this 
ease. There is, in our judgment, no reasonable foundation for holding this to 
be necessary or appropriate as a health law to safeguard the public health or 
the health of the individuals who are following the trade of a baker. If this 
statute be valid, and if, therefore, a proper case is made out in which to deny 
the right of an individual, sui juris, as employer or employee, to make contracts 
for the labor of the latter under the protection of the provisions of the Federal 
Constitution, there would seem to be no length to which legislation of this 
nature might not go. The case differs widely, as we have already stated, from 
the expressions of this court in regard to laws of this nature, as stated in 
Holden v. Hardy and Jacohson v. Massachtisetts, supra. 

We think that there can be no fair doubt that the trade of a baker, in and of 
itself, is not an unhealthy one to that degree which would authorize the legisla- 
ture to interfere with the right to labor, and with the right of free contract on 
the part of the Individual, either as employer or employee. In looking through 
statistics regarding all trades and occupations, it may be true that the trade 
of a baker does not api)ear to be as healthy as some other trades, and is also 
vastly more healthy than still others. To the common understanding the trade 
of a baker has never been regarded as an unhealthy one. Very likely phy- 
sicians would not recommend the exercise of that or of any other trade as n 
remedy for ill he*^?th. Some occupations are more healthy than others, but we 
think there are none which might not come under the power of the legislature 
to supervise and control the hours of working therein, if the mere fact that 
the occupation is not absolutely and perfectly healthy is to confer that right 
upon the legislative department of the Government It might be safely affirmed 
that almost all occupations more or less affect the health. There must be 
more than the mere fact of the possible existence of some small amount of un- 
healthiness to warrant legislative interference with liberty. It is unfortu- 
nately true that labor, even in any Department, may possibly carry with it the 
seeds of unhealthiness. But are we all, on that account, at the mercy of legis- 
lative majorities? A printer, a tinsmith, a locksmith, a carpenter, a cabinet- 
maker, a dry-goods clerk, a bank's, a lawyer's, or a physician's clerk, or a derk 
\n almost any kind of business, would all come under the power of the legisla- 
ture, on this assumption. No trade, no occupation, no mode of earning one's 
living, could escape this all-pervading power, and the acts of the legislature in 
limiting the hours of labor in all employments would be valid, although such 
limitation might seriously cripple the ability of the laborer to support himself 
and his family. In our large cities there are many buildings into which the 
sun ];)enetrates for but a short time in each day, and these buildinga are occu- 
pied by people carrying on the business of bankers, brokers, lawyers, real 
estate, and many other kinds of business, aided by many clerks, messengers, 
and other employees. Upon the assumption of the validity of this act under 
review, it is not possible to say that an act, prohibiting lawyers' or bank clerks, 
or others, from contracting to labor for their employers more than eight hours 
a day, would be invalid. It might be said that it is unhealthy to work more 
that that number of hours in an apartment lighted by artificial light during 
the working hours of the day ; that the occupation of the bank clerk, the law- 
yer's clerk, the real-estate clerk, or the broker's clerk in such offices is therefore 
unhealthy, and the legislature in its paternal wisdom must, therefore, have the 
right to legislate on the subject of and to limit the hours for such labor, and if 
it exercises that power and its validity be questioned, it is sufficient to say, it 
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has reference to the public health; it has reference to the health of the em- 
ployees condemned to labor day after day in building where the win never 
shines; it is a health law, and therefore it is valid, and cannot be questioned 
by the courts. 

It is also urged, pursuing the same line of argument that it is to the interest 
of the State that its population should be strong and robust, and therefore any 
legislation which may be said to tend to make people healthy must be valid 
as health laws, enacted under the police power. If this be a valid argum^it 
and a justification for this kind of legislation, it follows that the protection of 
the Federal Constitution from undue interference with lil>erty of i)er8on and 
freedom of contract is visionary, wherever the law is sought to be justified as 
a valid exercise of the police power. Scarcely any law but might find shelter 
under such assumptions, and conduct, proi>erly so called, as well as contract, 
would come under the restrictive sway of the legislature. Not only the hours 
of employees, but the hours of employers, could be regulated, and doctors, law- 
yers, scientists, all professional men, as well as athletes and artisans, could 
be forbidden to fatigue their brains and bodies by prolonged hours of exercise, 
lest the fighting strength of the State be impaired. We mention these extreme 
cases because the contention is extreme. We do not believe in the soundness 
of the views which uphold this law. On the contrary, we think that such a law 
as this, although passed in the assumed exercise of the iM)lice power, and as 
relating to the public health, or the health of the employees named, is not 
within that power, and is invalid. The act is not, within -any fair meaning of 
the term, a health law. but is an illegal interference with the rights of individ- 
uals, both employers and employees, to make contracts regarding labor upon 
such terms as they may think best, or which they may agree upon with the other 
parties to such contracts. Statutes of the nature of that under review, limiting 
the hours in which grown and intelligent men may labor to earn their living, 
are mere meddlesome interferences with the rights of the individual, and they 
are not saved from condemnation by the claim, that they are passed in the 
exercise of the police power and upon the subject of the health of the individual 
whose rights are interfered with, unless there be some fair ground, reasonable 
in and of itself, to say that there is material danger to the public health or to 
the liealth of the employees, if the hours of labor are not curtailed. If this 
be not clearly the case the individuals, whose rights are thus made the subject 
of legislative interference, are under the protection of the Federal Constitution 
regarding their liberty of contract as well as of person ; and the legislature of 
the State has no power to limit their right as proposed in this statute. All 
that it could properly do has been done by it with regard to the conduct of 
bakeries, as provided for in the other sections of the act, above set forth. 
These several sections provide for the inspection of the premises where the 
bakery is carried on, with regard to furnishing proper wash rooms and water- 
closets, apart from the bake room, also with regard to providing proper drain- 
age, plumbing, and painting ; the sections, in addition, provide for the height of 
the ceiling, the cementing or tiling of floors, where necessary in the opinion 
of the factory inspector, and for other things of that nature; alterations are 
also provided for and are to be made where necessary in the opinion of th^ 
inspector, in order to comply with the provisions of the statute. These various 
sections may be wise and valid regulations, and they certainly go to the full 
extent of providing for the cleanliness and the healthiness, so far as possible, 
of the quarters in which bakeries are to be conducted. Adding to all these 
requirements a prohibition to enter into any contract of labor in a bakery for 
more than a certain number of hours a week is, in our judgment, so wholly 
beside the matter of a proper, reasonable, and fair provision as to run counter 
to that liberty of person and of free contract provided for in the Federal Con- 
stitution. 

It was further urged on the argument that restricting the hours of labor in 
the case of bakers was valid because it tended to cleanliness on the part of 
the workers, as a man was more npt to be cleanly when not overworked, and if 
cleanly, then his "output" was also more likely to be so. What has already 
been said applies with equal force to this contention. We do not admit the 
reasoning to be sufficient to justify the claimed right of such interference. 
The State in that case would assume the position of a supervisor, or pater 
familias, over every act of the individual, and its right of governmental inter- 
ference with his hours of labor, his hours of exercise, the character thereof, 
and the extent to which it shall be carried would be recognized and upheld. 

HS— 06 7 
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In our judgment it is not possible, in fact, to discover the connection between 
the number of hours a baker may work in the bakery and the healthful quality 
of the bread made by the workman. The connection, if any exist, is too shad- 
owy and thin to build any argument for the interference of the legislature. 
If the man works ten hours a day it is all right, but if ten and a half or eleven 
his health is m danger and his bread may- be unhealthy, and, therefore, he shall 
not be permitted to do it. This, we think, is unreasonable and entirely arbi- 
trary. When assertions such as we have adverted to become necessary in 
order to give, if possible, a plausible foundation for the contention that the 
law is a " health law," it gives rise to at least a suspicion that there was some 
other motive dominating the legislature than the purpose to subserve the public 
health or welfare. 

This interference on the part "of the legislatures of the several States with 
the ordinary trades and occupations of the people seems to be on the increase. 
In the supreme court of New York, in the case of People v. Beattie, appellate 
division, first department, decided in 1904 (89 N. Y. Supp., 193), a statute regu- 
lating the trade of horseshoeing, and requiring the i)erson practicing such trade 
to be examined and to obtain a certificate from a board of examiners and file 
the same with the clerk of the county wherein the i)erson proposes to practice 
such trade, was held invalid, as an arbitrary interference with pei*sonal liberty 
and private property without due process of law. The attempt was made, un- 
successfully, to justify it as a health law. 

The same kind of a statute was held invalid (/w re Auhry) by the supreme 
court of Washington in December, 1904. ( 78 Pac. Rep., 900. ) The court held 
that the act deprived citizens of their liberty and property without due process 
of law and denied to them the equal protection of the laws. It also held that 
the trade of a horseshoer is not a sul)ject of regulation under the police power 
of the State, as a business concerning and directly affecting the health, welfare, 
or comfort of its inhabitants ; and that therefore a law which provided for the 
examination and registration of horseshoers in certain cities was unconstitu- 
tional, as an illegitimate exercise of the police power. 

The supreme court of Illinois, in BeMsetic v. People (193 111., 334), also held 
that a law of the same nature, providing for the regulation and licensing of 
honoshoers, was unconstitutional as an illegal interference with the liberty of 
the individual In adopting and pursuing such calling as he may choose, subject 
only to the restraint necessary to secure the common welfare. See also God- 
Charles v. Wigeman (113 Penn. St., 431, 437) ; Lox€ v. Rees Printing Co, (41 
Neb., 127, 145). In these cases the courts upheld the right of free contract and 
the right to purchase and sell labor upon such terms as the parties may agree to. 

It is impossible for us to shut our eyes to the fact that many of the laws of 
this character, while passed under what Is claimed to be the police power for 
the purpose of protecting the public health or welfare, are in reality passed 
from other motives. We are justified in saying so when, from the character of 
the law and the subject upon which it legislates, it is apparent that the public 
health or welfare bears but the most remote relation to the law. The purpose 
of a statute must be determined from the natural and legal effect of the lan- 
guage employed ; and whether it is or is not repugnant to the Constitution of 
the United States must be determined from the natural effect of such statutes 
when put into operation, and not from their proclaimed purpose. (Minnesota v. 
Barber, 136 U. S.. 313; Brimmer v. Kehman, 138 id., 78.) The court looks be- 
yond the mere letter of the law in such cases. {Yick Wo v. Hopkins, 118 U. S.. 
356.) 

It is manifest to us that the limitation of the hours of labor as provided 
for in this section of the statute under which the indictment was found, and 
the plaintiff in error convicted, has no such direct relation to and no such sub- 
stantial effect upon the health of the employee as to justify us in regarding 
the section as really a health law. It seems to us that the real object and pur- 
pose were simply to regulate the hours of labor between the master and his 
employees (all being men, siii juris) in a private business, not dangerous in 
any degree to morals or in any real and substantial degree to the health of the 
employees. Under such circumstances the freedom of master and employee to 
contract with each other in relation to their employment, and in defining the 
same, can not be prohibited or interfered with without violating the Federal 
Constitution. 

The judgment of the court of appeals of New York, as well as that of the 
supreme court and of the county court of Oneida County, must be reversed and 
the case remanded to the county court for further proceedings not inconsistent 
with this opinion. 

Reversed. 
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Supreme Court of the United Stafes— Xo. 292— October term. 19(H. 

JOSEPH LOCHNER, PLAINTIFF if ERROit, I*. THE PEOPLE OF THE STATE OF NEW YORK. 

In error to the county court of Oneida County. State of New York. 
[April 17, 19()5.] 

Mr. Justice Harlan (with whom Mr. Justice White and Mr. Justice Day 
concurred) dissenting: 

While this court has not attempted to mark the precise boundaries of what 
is called the police power of the State, the existence of the i)ower has been 
uniformly recognized, equally by the Federal and State courts. 

All the cases agi*ee that this power extends at least to the protection of the 
lives, the health, and the safety of the imblic against the injurious exercise by 
any citizen of his own rights. 

In Patterson v. Kentucky (97 U. S., 501). after referring to the general prin- 
ciple that rights given by the Constitution cannot b(» impaired by State legisla- 
tion of any kind, this court said: "It [this court] has, nevertheless, with 
marked distinctness and uniformity, recognized the necessity, growing out of 
the fundamental conditions of civil society, of upholding State police regula- 
tions which were enacted in good faith, and had appropriate and direct con- 
nection with that protection to life, health, and property which each State 
owes to her citizens." So in Barbicr v. Connolly (118 U. S., 27) : ** But neither 
the [14th] amendment — broad and comprehensive as it is — nor any other amend- 
ment was designed to interfere with the power of the State, sometimes termed 
its police ix)wer, to prescribe regulations to promote the health, peace, morals, 
education, and good order of the people." 

Speaking generally, the State in the exercise of its powers may not unduly 
interfere with the right of the citizen to enter into contracts that may be nec- 
essary and essential in the enjoyment of the inherent rights belonging to every- 
one, among which rights is the right " to be free in the enjoyment of all his 
faculties, to be free to use them in all lawful ways, to live and work where he 
will, to earn his livelihood by any lawful calling, to pursue any livelihood or 
avocation." This was declared in Allgeycr v. Louisiana (1G,^> U. S., 578, 589). 
But in the same case it was conceded that the right to contract in relation to 
persons and property or to do business, within a State, may be " regulated and 
sometimes prohibited, when the contracts or business conflicted with the policy 
of the State as contained in its statutes" (p. .501). 

So, as said in Holden v. Hardy (169 U. S., 3GG, 391) : " This right of contract, 
however, is itself subject to certain limitations which the State may lawfully 
impose in the exercise of its police powers. While this power is inherent in 
all governments, it has doubtless been greatly expanded in its application 
during the past century, owing to an enormous increase in the number of occu- 
pations which are dangerous, or so far detrimental to the health of the employes 
as to demand special precautions for their well-l)eing and protection, or the 
safety of adjacent property. While this court has held, notably in the cases 
of Davidson v. Netv Orleans (9(5 U. S., 97) and YicJc Wo v. HopJcins (118 U. S., 
356), that the police power cannot be put forward as an excuse for oppressive 
and unjust legislation, it may be lawfully resorted to for the purpose of preserv- 
ing the public health, safety, or morals, or the abatement of public nuisances, 
and a large discretion ' is necessarily vested in the legislature to determine not 
only what the interests of the public require, but v^hat measures are necessary 
for the protection of such interests.' (Lawton v. Steele, 1.52 U. S., 133, 1,36.) " 
Referring to the limitations placed by the State upon the hours of workmen, the 
court in the same case said (p. 395) : "These emploj'ments. when too long pur- 
sued, the legislature has judged to be detrimental to the health of the employes, 
and, so long as there are reasonable grounds for believing that this is so, its 
decision upon this subject cannot be reviewed by the Federal courts." 

Subsequently in Gundlvng v. Chicago (177 U. S., 18,3, 188), this court said: 
" Regulations respecting the pursuit of a lawful trade or business are of very 
frequent occurrence in the various cities of the country, and what such regu- 
lations shall be and to what particular trade, business, or occupation they shall 
apply, are questions for the State to determine, and their determination comes 
within the proper exercise of the police power by the State, and unless the regu- 
lations are so utterly unreasonable and extravagant in their nature and pur- 
pose that the property and personal rights of the citizen are unnecessarily, 
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and in a manner wholly arbitrary, interfered with or destroyed without due 
process of law, they do not extend beyond the jwwer of the State to pass, and 
they form no subject for Federal Interference. A% stated in Crowley v. Chris- 
tensen (137 U. S., 86), 'the possession and enjoyment of all rights are subject 
to such reasonable conditions as may be deemed by the governing authority of 
the country essential to the safety, health, peace, good order, and morals of the 
community.' " 

In 8t. Louis, Iron Mountain dv. Ry. v. Paul (173 U. S., 404, 409) and in 
KfioxiHlle Iran Co. v. Harhiaon (183 U. S., 13, 21-2) it was distinctly adjudged 
that the right of contract was not " absolute, but may be subjected to the re- 
straints demanded by the safety and welfare of the State." Those cases illus- 
trate the extent to which the State may restrict or interfere with the exercise of 
the right of contracting. 

The authorities on the same line are so numerous that further citations are 
unnecessary. 

I take it to be firmly established that what is called the liberty of contract 
may, within certain limits, be subjected to regulations designed and calculated 
to promote the general welfare or to guard the public health, the public morals, 
or the public safety. " The liberty secured by the Constitution of the United 
States to every person within its jurisdiction does not import," this court has 
recently said, " an absolute right in each i)erson to be at all times and in all 
circumstances wholly freed from restraint. There are manifold restraints to 
which every person is necessarily subject for the common good." {Jacobson v. 
Massachusetts, 196 U. S., 11.) 

Granting, then, that there is a liberty of contract which cannot be violated 
even under • the sanction of direct legislative enactment, but assuming, as 
according to settled law we may assume, that such liberty of contract is sub- 
ject to such regulations as the State may reasonably prescribe for the common 
good and the well-being of society, what are the conditions under which the 
judiciary may declare such regulations to be In excess of legislative authority 
and void? Ui)on this i)olnt there Is no room for dispute; for the rule Is 
universal that a legislative enactment. Federal or State, Is never to be disre- 
garded or held Invalid unless It be, beyond question, plainly and palpably In 
excess of legislative i)ower. In Jacohson v. Massachusetts, supra, we said that 
the power of the courts to review legislative action In respect of a matter 
affecting the general welfare exists only ** when that which the legislature has 
done comes within the rule that If a statute purporting to have been enacted 
to protect the public health, the public morals, or the public safety has no real 
or substantial relation to those objects, or Is, beyond all question, a plain, 
palpable Invasion of rights secured by the fundamental law " — citing Miigler v. 
Kansas (123 U. S., 62.S, 661), Minnesota v. Barber (136 U. S., 313, 320), Atkin v. 
Kansas (191 U. S., 207, 223). If there .be doubt as to the validity of the stat- 
ute, that doubt must therefore be resolved In favor of Its validity, and the 
courts must keep their hands off, leaving the legislature to meet the responsi- 
bility for unwise legislation. If the end which the legislature seeks to accom- 
plish be one to which its power extends, and if the means employed to that 
end, although not the wisest or best, are yet not plainly and palpably unauthor- 
ized by law, then the court cannot interfere. In other words, when the validity 
of a statute Is questioned, the burden of proof, so to speak. Is upon those who 
assert It to be unconstitutional. (McCulloch v. State of Maryland, 4 Wheat, 
316, 421.) 

Let these principles be applied to the present case. By the statute In ques- 
tion it Is provided that, " No employee shall be required or permitted to work 
In a biscuit, bread, or cake bakery or confectionery establishment more than 
sixty hours in any one week, or more than ten hours In any one day, unless for 
the purpose of making a shorter work day on the last day of the week : nor 
more hours in any one week than will make an average of ten hours per day 
for the number of days during such week In which such employee shall work." 

It Is plain that this statute was enacted in order to protect the physical well- 
being of those who work in bakery and confectionery establishments. It may 
be that the statute had its origin, in part, in the belief that employers and 
employees in such establishments were not upon an equal footing, and that the 
necessities of the latter often compelled them to submit to such- exactions as 
unduly taxed their strength. Be this as It may, the statute must be taken as 
expressing the belief of the people of New York that, as a general rule, and In 
the case of the average man, labor In excess of sixty hours during a week in 
such establishments may endanger the health of those who thus labor. Whether 
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or not this be wise legislation It is not the province of the court to inquire. 
Under our systems of government the courts are not concenie<l with the wisdom 
or policy of legislation. So that in determining the ciuestion of power to inter- 
fere with liberty of contract, the court may in<iuii-e whetlier the means devised 
by the State are germane to an end which may l)e lawfully accomplished and 
have a real or substantial relation to the protei'tion of health, as involved in the 
daily work of the |)ersons, male and female, engaged in bakery and confec- 
tionery establishments. But when this imiuiry Is entered uihjii I find it impossi- 
ble, in view of common exi)erience, to say that there is here no real or sub- 
stantial relation l)etween the means employed by the State and the end sought 
to be accomplished by its legislation. {Mugler v. KannaH, supra.) Nor can I 
say that the statute has no ai)propriate or direct connecticm with that protec- 
tion to health which each State owes to her citizens (PuttetHon v. Kcntnckii, 
supra) ; or that it is not promotive of the health of the emploj-es in <iuesti<)n 
(Holden v. Hardy, Laicton v. Steele, supra); or tbat the regulation prescribed 
by the State is utterly unreasonable and extravagant or wholly arbitrary 
(Gundling v. Chieago, supra). Still less can I say that the statute is. bej'ond 
question, a plain, palpable invasion of rights secured by the fumlamental law. 
{Jacohson v. Massachusetts, supra.) Therefore I submit that this court will 
transcend its functions if it assumes to annul the statutes of New York. It must 
be rememl)ered that this statute does not api)ly to all kinds of business. It 
applies only to work in bakery and confectionery estal)lishments. In which, as 
all know, the air constantly breathed by workmen is not as laire and healthful 
as that to be found in some other establishments or out of dooi*s. 

Professor Hirt in his treatise on the Diseases of the Workers has said : " The 
labor of the bakers is among the hardest and most laborious imaginable, because 
it has to be performed under conditions injurious to the health of those engaged 
it in. It is hard, very hard work, not only because it requires a great deal of 
physical exertion in an overheated workshop and during unreasonably long 
hours, but more so because of the erratic demands of the public, comi>elling 
the baker to perform the greater part of his work at night, thus depriving 
him of an opportunity to enjoy the necessary rest and sleep, a fact which is 
highly injurious to his health," Another writer says : *' The constant inhaling 
of flour dust causes inflammation of the lungs and of the bronchial tubes. The 
eyes also suffer through this dust, which is responsible for the many cases of 
running eyes among the bakers. The long hours of toil to which all bakers 
are subjected produces rheumatism, cramps, and swollen legs. The intense 
heat in the workshops induces the workers to rej^ort to cooling drinks, which, 
together with their habit of exposing the greater part of their bodies to the 
change in the atmosphere, is another source of a number of diseases of various 
organs. Nearly all bakers are palefaced and of more delicate health than the 
workers of other crafts, which is chiefly due to their hard work and their 
irregular and unnatural mode of living, whereby the power of resistance against 
disease is greatly diminished. The average age of a baker is below that of 
other workmen: they seldom live over their fiftieth year, most of them 
dying between the ages of forty and fifty. During periods of epidemic dis- 
eases the bakers are generally the first to succumb to the disease, and the 
number swept away during such periods far exceeds the number of other crafts 
in comparison to the men employed in the respective industries. When, in 1720, 
the plague visited the city of Marseilles, France, every baker in the city suc- 
cumbed to the epidemic, which caused considerable excitement in the neighbor- 
ing cities and resulted in measures for the sanitary protection of the bakers." 

In the eighteenth annual report by the New Y^ork bureau of statistics of 
labor it is stated that among the occupations involving exposure to conditions 
that interfere with nutrition is that of the baker (p. 52). In that report it is 
also stated that " from a social iwint of view production will be increased by 
any change in industrial organization which diminishes the number of idlers, 
paupers, and criminals. Shorter hours of work, by allowing higher standards 
of comfort and purer family life, promise to enhance the industrial efliciency 
of the wage-working class — improved health, longer life, more content, and 
greater intelligence and inventiveness" (p. 82). 

Statistics show that the average daily working time among workingmen in 
different countries is in Australia, 8 hours ; in Great Britain, 9 ; in the United 
States, 9| ; in Denmark, 9| : in Norway, 10 ; Sweden, France, and Switzerland, 
lOi; Germany, lOi; Belgium, Italy, and Austria, 11; and in Russia, 12 hours. 

We judicially know that the question of the number of hours during which a 
workman should continuously labor has been, for a long period, and is yet, a 
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subject of serious consideration among civilized peoples and by those having 
special knowledge of the laws of health. Suppose the statute prohibited labor 
in bakery and confectionery establishments in excess of eighteen hours each 
day. No one, I take it, could dispute the power of the State to enact such a 
statute. But the statute before us does not embrace extreme or exceptional cases. 
It may be said to occupy a middle ground in respect of the hours of labor. 
What is the true ground for the State to take between legitimate protection, 
by legislation, of the public health and liberty of contract is not a question 
easily solved, nor one in respect of which there is or can be absolute cfertainty. 
There are very few, if any, questions in political economy about which entire 
certainty may be predicated. One writer on relation of the State to labor has 
well said : " The manner, occasion, and degress in which the State may inter- 
fere with the industrial freedom of its citizens is one of the most debatable 
and difficult questions of social science." (Jevons, 33.) 

We also judicially know that the number of hours that should constitute a 
day's labor in particular occupations, involving the physical strength and safety 
of workmen, has been the subject of enactments by Congress and by nearly all 
of the States. Many, if not most, of these enactments fix eight hours as the 
proper basis of a day's labor. 

I do not stop to consider whether any particular view of this economic ques- 
tion presents the sounder theory. What the precise facts are it may be difficult 
to say. It is enough for the determination of this case, and it is enough for 
this court to know that the question is one about which there is room for debate 
and for an honest difference of opinion. There are many reasons of a weighty, 
substantial character, based upon the experience of mankind, in support of the 
theory that, all things considered, more than ten hours' steady work each day, 
from week to week, in a bakery or confectionery establishment may endanger 
the health and shorten the lives of the workmen, thereby diminishing their 
physical and mental capacity to serve the State and to provide for those 
dependent upon them. 

If such reasons exist that ought to be the end of this case, for the State is 
not amenable to the judiciary in respect of its legislative enactments, unless 
such enactments are plainly, palpably, beyond all question, inconsistent with the 
Constitution of the United States. We are not to presume that the State of 
New York has acted in bad faith, nor can we assume that Its legislature 
acted without due deliberation, or that it did not determine this question upon 
the fullest attainable information and for the common good. We can not say 
that the State has acted without reason, nor ought we to proceed upon the 
theory that its action is a mere sham. Our duty, I submit, is to sustain the 
statute as not being in conflict with the Federal Constitution, for the reason — 
and such is an all-sufficient reason — it is not shown to be plainly and palpably 
inconsistent with that instrument. Let the State alone in the management of 
its purely domestic affairs, so long as it does not appear beyond all question 
that it has violated the Federal Constitution. This view necessarily results 
from the principle that the health and safety of the people of a State are pri- 
marily for the State to guard and protect. 

I take leave to say that the New York statute, in the particulars here In- 
volved, cannot be held to be in conflict with the fourteenth amendment without 
enlarging the scope of the amendment far beyond its original purpose and 
without bringing under the supervision of this court matters which have been 
supposed to belong exclusively to the legislative departments of the several 
States when exerting their conceded power to guard the health and safety of 
their citizens by such regulations as they in their wisdom deem best. " Health 
laws of every description constitute," said Chief Justice Marshall, a part of 
that mass of legislation which " embraces everything within the territory of a 
State not surrendered to the General Government and which could be most 
advantageously exercised by the States themselves." {Gibbons v. Ogden, 9 
Wheat., 1, 203.) A decision that the New York statute is void under the four- 
teenth amendment will, in my opinion, involve consequences of a far-reaching 
and mischievous character, for such a decision would seriously cripple the 
inherent power of the States to care for the lives, health, and well-being of 
their citizens. Those are matters which can be best controlled by the States. 
The preservation of the just powers of the States is quite as vital as tho 
preservation of the powers of the General Government. 

When this court had before it the question of the constitutionality of a 
statute of Kansas making it a criminal offence for a contractor for public work 
to permit or require his employ^ to perform labor upon such work in excess 
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of eiglit hours each day, it was contended that the statute was in derogation 
of the liberty both of employ^ and employer. It was further contended that 
the Kansas statute was mischievous in its tendencies. This court, while dis- 
posing of the question only as it affected public work, held that the Kansas 
statute was not void under the fourteenth amendment. But it took occasion 
to say what may well be here repeated: "The responsibility therefor rests 
upon legislators, not upon the courts. No evils arising from such legislation 
could be more far-reaching than those that might come to our system of gov- 
ernment if the judiciary, abandoning the sphere assigneil to it by the funda- 
mental law, should enter the domain of legislation, and upon grounds merely 
of justice or reason or wisdom annul statutes that had received the sanction 
of the people's representatives. We are reminded by counsel that it is the 
solemn duty of the courts in cases before them to guard the constitutional 
rights of the citizen against merely arbitrary jwwer. That is unquestionably 
true. But it is equally true — indeetl, the public interests imi)eratively di^ 
maud — that legislative enactments should be recognized and enforced by the 
courts as embodying the will of the i>eople unless they are plainly and palpably 
beyond all question in violation of the fundamental law of the Constitution." 
(Atkin V. Kansas, 191 V. »Sf., 207, 223.) 
The judgment, in my opinion, should be affirmed. 



Supreme CJourt of the United States.— No. 292.— October term, 1904. 

JOSEPH LOCH NEB, PLAINTIFF IN ERROR, V. THE PEOPLE OF THE STATE OF NEW YORK. 

In error to the county court of Oneida County, State of New York. 
[April 17, 1905.] 

Mr. Justice Holmes dissenting: 

I regret sincerely that I am unable to agree with the judgment in this case, 
and that I think it my duty to express my dissent. 

This case is decided upon an economic theory which a large part of the coun- 
try does not entertain. If it were a question whether I agreed with that theory, 
I should desire to study it further and long before making up my mind. But 
I do not conceive that to be my duty, because I strongly believe that my agree- 
ment or disagreement has nothing to do with the right of a majority to embody 
their opinions in law. It is settled by various decisions of this court that State 
constitutions and State laws may regulate life in many ways which we as legis- 
lators might think as injudicious or if you like as tyrannical as this, and which 
equally with this interfere with the liberty to contract. Sunday laws and usury 
laws are ancient examples. A more modern one is the prohibition of lotteries. 
The liberty of the citizen to do as he likes so long as he does not interfere with 
the liberty of others to do the same, which has been a shibboleth for some well- 
known writers, is interfered with by school laws, by the Post-Offlce, by every 
State or municipal institution which takes his money for purposes thought 
desirable, whether he likes it or not. The fourteenth amendment does not 
enact Mr. Herbert Spencer's Social Statics. The other day we sustained the 
Massachusetts vaccination law. {Jacobson v. MasHachusetts, 197 U. S.) 
United States and State statutes and decisions cutting down the liberty to con- 
tract by way of combination are familiar to his court (Northern Securities Co, 
V. United States, 193 U. S. 197.) Two years ago we upheld the prohibition of 
sales of stock on margins or for future delivery in the constitution of California. 
(Otis V. Parker, 187 U. S., 606.) The decision sustaining an eight-hour law 
for miners is still recent. (Holden v. Hardy, 169 U. S., 366.) Some of these 
laws embody convictions or prejudices which judges are likely to share. Some 
may not But a constitution is not intended to embody a particular economic 
theory, whether of paternalism and the organic relation of the citizen to the 
State or of laissez faire. It is made for people of fundamentally differing views, 
and the accident of our finding certain opinions natural and familiar or novel 
and even shocking ought not to conclude our judgment upon the question 
whether statutes embodying them conflict with the Constitution of the United 
States. 
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General propositions do not decide concrete cases. The decision will depend 
on a judgment or intuition more subtle than any articulate major premise. But 
I think that the proposition just stated, if it is accepted, will carry us far toward 
the end. Every opinion tends to become a law. I think that the word liberty 
in the fourteenth amendment is perverted when it is held to prevent the natural 
outcome of a dominant opinion, unless it can be said that a rational and fair 
man necessarily would admit that the statute proposed would infringe funda- 
mental principles as they have been understood by the traditions of our people 
and our law. It does not need research to show that no such sweeping con- 
demnation can be passed upon the statute before us. A reasonable man might 
think it a proper measure on the score of health. Men whom I certainly could 
not pronounce unreasonable would uphold it as a first instalment of a general 
regulation of the hours of work. Whether in the latter aspect it would be open 
to the charge of inequality I think it unnecessary to discuss. 



No. 38. Harry J. Cantwell et al., plaintiffs in error, v. The State of Missouri. 
In error to the supreme court of the State of Missouri. Judgment affirmed 
with costs. Holden v. Hardy, 169 U. S., 366; Jacobson v. Massachusetts, 197 
U. S., 11 ; Jackson v. Lamphire, 3 Pet., 280. Case below. State v. Cantwell, 179 
Mo., 245. 



[Pitt«burg Post, October 4, 19r4.] 

OVERWORK NO LEGAL EXCUSE — RAILROAD MEN SHOULD QUIT WORK AND LOSE JOBS 
WHEN EXHAUSTED, ACCORDING TO JUDGE. 

Philadelphia, October 3. 

Judge Swartz, in the Montgomery County court, at Norristowu, to-day refused 
to affirm a point in law submitted by an attorney that when a railroad em- 
ployee falls asleep from physical weakness, from illness, or from weariness 
from long hours of steady employment and accident hapi>enings, the employee 
iihould be acquitted. The case was that of John F. Fleischutt, of Pottsville, 
Pa., an engineer on a Pennsylvania Railroad freight train. The freight train 
and a passenger train collided near Pottstown last April : two persons were 
killed and a dozen injured. The crew of the freight train were held by the 
coroner for criminal negligence. 

Fleischutt was the first to be tried. It was testified by the fireman that the 
freight train had been ordered to wait on a siding until four trains had passed. 
He said the crew had been on duty for twenty-two hours, and that while wait- 
ing for the trains to pass they had fallen asleep. Before the fourth train had 
Ijassed the men awoke, and thinking that the fourth had gone by, the freight 
train was taken from a siding. 

Before the case went to the' jury Fleischutt's attorneys made the point above 
stated. In refusing to affirm it, Judge Swartz held that no man had a right to 
work on a railroad unless in fine physical condition, and if he fell asleep, no 
matter from what cause, he should discontinue work, even though he should 
lose his position, rather than jeopardize human life by continuing on duty. 

Fleischutt was convicted. The trial of the conductor will begin to-morrow. 



[Pittsburg Press, October 4, 1904-Editorial ] 
THE SCAPEGOAT IN OVERALLS. 

Judge Swartz, in the county court at Norristown, Montgomery County, has 
decided that where the members of a crew of a railroad train have fallen asleep 
from sheer exhaustion after being compelled to remain on duty twenty-two 
consecutive hours, they are responsible for any accidents that may occur through 
their inattention. 

In conformity with this ruling, a jury yesterday convicted one member of 
such a crew of manslaughter. The other members of the crew will now be 
placed on trial on the same charge. The circumstances of the case are briefly 
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these: The crew was kept on duty continuously for twenty-two hours by the 
order of responsible officials of the road. The train was sidetraclsed to await 
the passing of four other trains. While waiting the men fell asleep, and after 
a while pulled their train out across the main track, fancying that they had 
heard all four of the other trains pass, whereas only three had passed. Conse- 
quently, there was a .wreck, and two lives were lost. 

Judge Swartz told the jurj' that no matter how tired the men in the crew 
were and no matter how impossible it would have been for them to keep awake, 
they were guilty, inasmuch as when they found themselves succumbing to their 
exhaustion they should have quit work. 

It is quite evident that Judge Swartz never worked twenty-two hours at a 
stretch. The sleep that comes on from overexertion of this sort does not stand 
upon formalities. It is on its victim before he knows it, and certainly there 
would not be a more absurd idea in the world than to suppose that every time 
an overworked railroader feels himself getting drowsy he should pinch himself 
heroically and say, " I have worked longer than is good for me. I am sleepy. 
I fear slumber is overtaking me, and I must at once wire my resignation to — 
to — ^well, who in blazes shalJ I wire my resignation to, anyhow, l)efore I go 
clean over and there is a wreck? " 

Perhaps Swartz thinks it is an imcommon thing for railroad train men to go 
to sleep on duty, or to be overworked. If so, he should interview a number 
of old employees of any of the great railroads confidentially. . If they threw up 
their jobs every time they are kept on duty longer than is conducive, to the 
safety of the traveling public, the freight congestion would become a great deal 
worse at most of our large cities than even Pittsburg ever before saw it. 

It is, in fact, quite reasonable to suppose that more accidents occur through 
the exhaustion of men worked overtime than the public generally supposes. 
And if the men quit every time the demand is made upon them the prospect for 
themselves and their families would be distressing. 

Various learned laymen have promptly taken occasion to assure Judge Swartz 
that he is right and that his opinion, on which the conviction was secured, is 
good law, as well as good sense. It may, indeed, prove to be law in Pennsyl- 
vania, but that does not prove that It would be held law anywhere else. There 
was negligence beyond doubt. But whose negligence was it — that of the man 
who issued the order for a crew to work twenty-two hours or the men who, in 
good faith and in the pursuit of humble, honest industry, tried their best to 
carry the order out? Who played the rAle of agent and who the r51e of prin- 
cipal, and why should the penalty for the consequences of the negligence be 
visited upon the agents and not upon the principal also? The crew*s going to 
sleep was not a remote or an improbable result of the order. On the contrary, 
it w^as the very result that ought to have been expected, and as such makes 
the responsibility of the master who directed as inmiediate and direct as that 
of the servant. It is true that the servant need not have obeyed the order — 
he might, you know, have hunted the telegraph office and thrown up his job — 
but are we to understand that the master is relieved of all responsibility for 
his criminally negligent order because the servant tried to carry it out? 

If the president or superintendent of the road on which this affair occurred is 
not tried for manslaughter it will be said, with some plausibility, that the rea- 
son why they were exempt and their subordinates made to carry the whole 
burden was simply that the latter were men in overalls. Is it true that the 
man in overalls has not the same chance witli the law as the man in broad- 
cloth? Judge Swartz, of Montgomery, would doubtless answer, "No; it is not 
true." But the poor freight brakeman and conductor who have wakened out 
of their helpless sleep to find prison walls opening up to receive them are un- 
questionably of a different opinion. 

The case ought to be appealed. As it now stands, the most innocent is held 
the most guilty. No Pennsylvania court should be permitted to make this sort 
of thing law without recourse to the highest adjudicature available. For it 
takes the burden from the shoulders of the strong and places it on those of the 
weak, and will never promote security" of life and limb, for the reason that as 
long as railroad managers are held irresponsible for the reasonable consequences 
of such orders as that a crew shall work continuously for twenty-two hours we 
shall have such orders regardless of everything, and men obliged to depend on 
their wages for a livelihood will keep on in a more or less ineffectual effort to 
carry them out. 

The erew and the superintendent and president at Norristown should all have 
been tried and convicted together, or else all permitted together to go away with 
impunity, free to cooperate in another wreck. 
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BILL PBOPOSED BY MB. FULLEB. 

A BILL to promote the safety of employees and travelers upon railroads by limiting the hours of 

service of employees thereon. 

Be it enacted hy the Senate and House of Representatives of the United 
States of America in Cotigress assembled, That it shall be unlawful for any 
common carrier by railroad in any Territory of the United States or the Dis- 
trict of Columbia, or any of its officers or agents, to require or permit any 
employee engaged in or connected with the movement of any train to remain 
on duty more than sixteen consecutive hours, except when by casualty occur- 
ring after such employee has started on his trip he is prevented from reaching 
his terminal ; or to require or permit any such employee to go on duty without 
having had at least ten hours for rest. 

That it shall be unlawful for any common carrier engaged in interstate or 
foreign commerce by railroad, or any of its officers or agents, to require or 
permit any employee engaged in or connected with the movement of any train 
in which such commerce is hauled, or to require or permit any employee en- 
gaged In or connected with the movement of any train by which such commerce 
is affected, to remain on duty more than sixteen consecutive hours, except 
when by casualty occurring after such employee has started on his trip he Is 
prevented from reaching his terminal ; or to require or permit any such em- 
ployee to go on duty without having had at least ten hours for rest. 

Sec. 2. That any such common carrier, or any of its officers or agents, violat- 
ing any of the provisions of this act is hereby declared to be guilty of a misde- 
meanor, and, upon conviction thereof, shall be liable to a penalty of one thou- 
sand dollars for each and every such violation, to be recovered in a suit or 
suits to be brought by the United States district attorney In the district court 
of the United States having jurisdiction In the locality where such violation 
shall have been committed; and It shall be the duty of such district attorney 
to bring such suits upon duly verified Information being lodged with him of 
such violation having occurred ; and It shall also be the duty of the Interstate 
Commerce Commission to lodge with the proper district attorneys information 
of any such violations as may come to its knowledge. 

That to enable said Commission to execute and enforce the provisions of this 
act, it shall employ such inspectors or other persons as may be necessary, and 
its agents or employees thereunto duly authorized by order of said Conunission 
shall have the power to administer oaths, interrogate witnesses, take testimony, 
and require the production of books and papers. The Commission may also 
order depositions taken before any officer in any State or Territoiy of the 
United States or the District of Columbia qualified by law to take the same. 

STATEMENT OF FR ANK T. HAWLET, ESQ., GBAND MASTER OF 
THE SWITCHMEN'S T7NI0N OF NORTH AMERICA. 

The Chairman. Will you state your full name ? 

Mr. Hawley. Frank T. Hawley. 

The Chairman. And you are chief of what? 

Mr. Hawley. I am grand master of the Switchmen's Union of 
North America. 

The Chairman. Do you know the subject that the committee is now 
considering ? 

Mr. Hawley. In a general way ; yes, sir. 

The Chairman. We have a moment or two before we adjourn, if 
you choose to avail yourself of it. 

Mr. Hawley. In a general way I know something of it. 

Mr. Ryan. How do the people that you represent feel in connec- 
tion with this matter ? 

Mr. Hawley. Ours is a separate and distinct occupation from the 
road service ; and we believe that uniform hours should be arranged 
by mutual agreement with our employers, because we are all located 
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continuously in one place. We do not move from point to point. We 
are employed at one place always. 

The Chairman. In your connection with the employees of the rail- 
ways, have you heard this subject discussed of limiting the hours of 
employment? 

Mr. Hawley. Yes, sir. 

The Chairman. \^Tiat is your idea of the opinion and desire of the 
employees who would be affected by the legislation ? Do they want 
it or do they not want it ? 

Mr. Hawley. They want it. 

The Chairman. They want it? 

Mr. Hawley. But let me add a proviso. They do not specify 
whether it is to be by legislation or by agreement. 

The Chairman. Yes; well, I am asking you particularly with re- 
gard to legislation that would interfere with agreement. 

Mr. Hawley. There is not a man in the railroad service employed 
in that department represented by Mr. Fuller with whom I have 
spoken but that wants shorter hours. I have had a good deal of 
experience in that department myself, and I know it from experience. 

The Chairman. Jfow, how do they desire to secure those shorter 
hours — by legislation or by agreement with the companies? 

Mr. Hawley. I could not answer that. It would be anticipating 
their intentions. 

Mr. CusHMAN. If it was by agreement with the companies, they 
might get shorter hours, and also pay that was satisfactory to them ; 
but if it was by legislation they might be obliged to accept the shorter 
hours without any agreement with the company as to the compensa- 
tion. Is not that true? 

Mr. Hawley. Do not ask me to answer that question in relation to 
this particular law, because it applies to roadmen ; but I can answer 
it safely as applying to yardmen, " yes," because 

Mr. Ryan. You are all domiciled just where you work? 

Mr. Hawley. Yes, sir. If you will permit me. Congress might 
make a law shortening the hours of labor to eight for vardmen, 
since ours is the occupation that appeals more to the public, to the 
law, and to the employer than any other occupation in the land, 
owing to the constant dangers oi our position, notwithstanding 
safety devices; for not one moment of our time is performed inside, 
but outside in all the elements, under the most dangerous conditions. 
If Congress, then, were to make a law establishing eight hours as the 
limit of a day's work, and did not have the authority to grant or 
insist upon a corresponding increase of wages, it wouldf force a fight 
on our part, and we would rather arrange that mutually — that is, as 
applied to yardmen only. 

Mr. CusHMAN. Then I take it from what you say that your organ- 
ization would rather be left to arrange that matter with the com- 
pany than to have it arranged by law ? 

Mr. Hawley. For yardmen, yes sir; positively yes, sir. But, 
understand, the conditions under which 

Mr. CusHMAN. How many yardmen are there in this organization 
that you represent — ^how many thousands? 

Mr. Hawley. Pretty nearly 24,000, sir. 

Mr. CusHMAN. Twenty-four thousand operatives? 



108 HOUBS OF SEEVICE OF BAHfiOAD EMPLOYEES. 

Mr. Hawley. Yes, sir. 

Mr. CusHMAN. You understand, do you not, that in the case of a 
switchman engaged in performing work of this kind in reference to 
what are called interstate, or through, trains, his employment would 
affect an interstate train just as much as a man who was a brakeman 
on the train? 

Mr. Hawley. Yes; but this law applies to those who operate the 
trains after they are made up. 

Mr. TowNSEND. Another thing, Mr. Hawley, is it true that the 
men in your class of work are overworked, are obliged to work from 
sixteen to twenty-four hours continuously ? 

Mr. Hawley. Yes ; in a great many places they are. 

Mr. CusHMAN. I want to call your attention to the language of 
this bill. You say that the bill here would only affect those who are 
on the trains. Now, this proposed substitute reads : 

That it shall be unlawful for any common carrier by railroad in any terri- 
tory of the United States or the District of Columbia, or any of its officers or 
agents, to require or permit any employee engaged in or connected with the 
movement of any train, etc. 

Mr. Hawley. Is that in this bill here ? 

Mr. CusHMAN. That is in this proposed bill, offered by Mr. Fuller 
this morning. 

Mr. EscH. It is not in the bill you have ? 

Mr. Gaines. We have here a typewritten substitute, proposed this 
morning. 

Mr. CusHMAN (reading) : 

Or connected with the movement of any train, to remain on duty more than 
sixteen consecutive hours, except when by casualty occurring after such em- 
ployee has started on his trip he is prevented from reaching his terminal, etc. 

Mr. Ryan. In that connection, I want to ask you this question: 
Do the switchmen, as a matter of fact, want to work more than six- 
teen hours ? 

Mr. Hawley. No, sir; they do not. They want to work eight 
liours. 

Mr. TowNSEND. That is the point I was trying to get at. Are you 
working by the hour or by the day ? 

Mr. Hawley. By the hour. 

Mr. Fuller. Will you allow me to ask Mr. Hawley one question ? 

The Chairman. Our time is up, Mr. Fuller. You may ask one 
question, if that is all you wish to do. 

Mr. Fuller. I simply want to ask Mr. Hawley whether he appears 
in opposition to legislation of this kind. 

Mr. Hawley. Well, I should say not. 

(The committee thereupon went into executive session, after which 
it adjourned.) 
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Committee on Interstate and Foreign Commerce, 

House of Representatives. 

Friday^ May 11^ 1906. 
The committee met at 11 o'clock a. m., Hon. William P. Hepburn 
(chairman) in the chair. 

STATEMENT OF MB. W. W. BALDWIN, OF BT7BLINGT0N, IOWA. 

The Chairman. Please state whom you represent. 

Mr. Baldwin. I represent the Chicago, Burlington and Quincy 
Eailroad. I am assistant to the president. I have no familiarity, 
Mr. Chairman, with the practical operations of a railroad, and any 
questions as to the capacity of locomotives, the capacity of trains, 
and things of that sort, I would like to ask that Mr. Judson, super- 
intendent of the Illinois division of the road, might answer. He can 
give you all information upon those matters. 

Mr. Mann. There are some other propositions here. As I under- 
stand, you want to discuss the general subject? 

Mr. Baldwin. Just the general -subject, that is all; particularly 
the characterization of the service upon the Burlington road in the 
State of Nebraska, as portrayed before your committee several days 
ago by Judge Norris. Any railroad service as he described it would 
be not only bad and inefficient in itself, but costly to the company. 
It would be expensive not only on account of the loss of business and 
increased liability to accidents, but locomotives standing on side 
tracks consume coal, and the wa^es of trainmen upon delayed trains 
go on just the same as if the trains were moving on time. No rail- 
road company needs the spur of any Federal statute or threat of fines 
to induce it to reform such methods if they are shown to exist, but in 
this case they do not exist. I have submitted these statements of the 
conduct of the Burlington freight-train service in Nebraska to the 
operating officials of the Burlington company in Nebraska, and in the 
territory covered by Judge Norris's district, and I am authorized by 
them to say that these statements are unfounded. 

Mr. Mann. If I recollect. Judge Norris made those statements on 
his personal information. 

Mr. Baldwin. Judge Norris has been greatly misinformed. Now, 
of course, the freight-train service on any large railroad is exceed- 
ingly varied in its character. It must be performed under all sorts 
of weather conditions, and is undoubtedly subject to delays and 
interruptions from numberless causes that are not avoidable, with 
the greatest of care and with the most efficient management; and it 
is also true, and I think that ought to be borne in mind by every in- 
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vestigating committee, that trainmen and traveling men indulge in 
gossip, and they often multiply the number and magnify the im- 
portance of past train delays and interruptions, and these exaggera- 
tions of delays and interruptions have been undoubtedly the source 
of much of the misinformation that has been furnished to Judge 
Norris. But, as was suggested by one or two in discussing the propo- 
sition which has just been referred to, the most important factor in 
producing irregularities in the western country has been the phe- 
nomenal growth of the freight business itself. 

In many parts of Judge Norris's district the volume of freight 
business has more than doubled in recent years. This immense addi- 
tional traffic thrown upon the railroads has severely taxed their 
capacity to handle it with the engines and cars that were employed 
and were adequate for all previous demands upon their capacity. 
Now, fully loaded cars and well-loaded trains are an imperative ne- 
cessity if the business of the country is to be handled at all, and that 
has necessitated more powerful engines and larger cars, and it takes 
time to get these. The Burlington company, since the 1st of Janu- 
ary, 1901, has purchased 574 new locomotive engines, many of them 
of the largest and most powerful type. 

In readjusting the freight service to these new conditions it has 
been a sort of transition period, when it was necessary to haul many 
of the larger cars and heavier trains with the old and lighter engines, 
and delays to freight have doubtless occurred which gossip has er- 
roneously attributed to the Hill system, or the tonnage system, in- 
stead of the real cause, which was an abnormal increase in the quan- 
tity of freight without a possible corresponding increase in the ca- 
pacity to handle it. It is a fact that this great expansion of the 
business of the country, and consequent increased necessity for more 
economical loading, was coincident in point of time with a partial 
change in the management of the Burlington road, and that of course 
had something to do with the supposition in Judge Norris's mind of 
the powerful influence of what he has described as the tonnage rule. 
He refers to certain conditions in this business in his territory as 
being the rule. Now, in fact, they are the rare exceptions. For in- 
stance, he says : 

It is a common thing for men to be in continual employment from thirty up 
to as high as fifty hours — quite an ordinary thing on some of the trains for 
forty hours to be consumed in going over the division. 

Then, in proof of this assertion, he cites the division from Hastings 
to McCook as being one of the divisions, " about which," he says, " I 
know more than any other division on that road, or any other road. 
It became a very common thing for them to start out, and engineer, 
firemen, brakeman, and conductor to be in continuous service from 
thirty-five to forty-five hours in going over these divisions." 

Now, the distance from Hastings to McCook is 132 miles, and the 
local freight train leaves Hastings at 7.40 a. m. and is due to reach 
Oxford (75 miles) at 5 p. m. The train crew then rests at Oxford 
until 7.30 a. m. the next day and proceeds from Oxford to McCook 
(57 miles), and reaches McCook from 3 to 5 p. m. If the train 
reached this destination at 3.40 p. m., of course that crew would have 
been in continuous service for thirty-two hours from the time of 
starting at Hastings; but fourteen and five-tenths hours of that time 
were spent in resting at Oxford. 
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Mr. TowNSEND. Are they on time at Oxford usually ? 

Mr. Baldwin. I have got the detailed statement of every movement 
of every train for every day in a month, so that I will present that to 
you. Now, what I suggest is that if Judge Norris was aware of that 
important fact that this crew which he said was in continuous service 
for thirty-five hours in reality rested fourteen and one-half hours at 
Oxford, he ought to have stated it. If he was aware of it, whv did 
he not disclose it to the committee ? In that connection he made the 
following statement : 

In order to get the benefit of these tonnage rules the local trains west of 
Hastings were changed in the schedule, so that they ran only twice a week. 

That is entirely incorrect. This local train runs every day in the 
week except Sunday. 

Mr. Mann. Is it scheduled to run every day except Sunday ? 

Mr. Baldwin. Yes; it is the local train. But his explanation, I 
think, is worse for his argument than the misstatement. His explana- 
tion is this — I am not misstating him — ^that manv other freight trains 
are run between these points besides this regular so-called " local " 
train, but that they are called extras, and are without any time 
schedule, and they are run when they get a load. Now, extra trains 
are not run unless there is business for them to do, and Judge Norris 
• concedes that the trains are abundant in number for the business. 
As these extra trains only start, as he says, when they have a full 
load, they are less liable to delays, thev are less liable to have to stop, 
as the local trains do, to pick up a loa^, and hence the risk of keeping 
men on the road in continuous service for an undue length of time is 
less than on the local trains. 

Mr. Mann. His complaint was that you changed the schedule so 
that the trains on the time card were only run twice a week. 

Mr. Baldwin. That is a mistake. This system of running many 
freight trains as extras is not peculiar to the Burlington, but pre- 
vails generally among railroads, and there is no reason why the prac- 
tice should tend to keep trainmen longer upon the road than the 
regulation number of hours. Now, he made this statement : 

Goods from Omaha, St. Joseph, and Kansas City that formerly had been 
delivered through southern Nebraska, through my country, under the old rule, 
in from twenty-four to forty-eight hours, were from tAvo weeks to thirty days 
on the road. 

That statement is entirely wrong. Just as soon as that statement 
reached Lincoln Mr. Byram, the superintendent, telegraphed Mr. 
G. S. Scott, the agent at McCook, where Judge Norris resides, asking 
him what was the usual regular average time made in handlin] 
merchandise shipments from Kansas City, Omaha, St. Joseph, an« 
Lincoln to McCook, as shown from his books as station agent. Mr. 
Scott replied immediately as follows : 

Average time, Lincoln to McCook, seventeen liours thirty minutes. Omaha 
waybills dated May 3 would be ready for delivery on the morning of May 5; 
St. Joseph ready for delivery May 5, and Kansas City on the morning of May 6. 

That is from the books. Mr. Byram also wired the agent at St. 
Francis, a station at the end of a long branch line in Kansas, and he 
said: 

The usual average time, ascertained from the waybills, that merchandise 
freight is en route, is as follows : From Kansas City, four days ; St. Joe, four 
days ; Omaha, two days ; Lincoln, two days. 
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Now, here is something that Judge Norris gives to the committee* 
He said: . 

I had a conversation with a conductor who had just come from St Francis, 
He told me that the depot there was piled full of freight that had been twenty- 
seven days out of Kansas City. This illustrates what the tonnage rule means to 
the shipper. 

Now, all that there is to that is this: St. Francis is the end of a 
long branch line, and serves a large territory in western Kansas and 
eastern Colorado that has no other railroad, and the freight goes to 
St. Francis and is piled up in the station waiting for the men to come 
and receive it. That is all there is to that. You can not make any- 
thing more out of it. Then here is another bit of gossip given by 
Judge Norris to the committee 

Mr. Mann. Is St. Francis the end of that line ? 

Mr. Baldwin. It is the end of a branch line 133 miles in length. 

Mr. Mann. And no other railroad beyond ? 

Mr. Baldwin." Yes, sir ; with no other railroad beyond. The farm- 
ers are busy and thev do not come in to get their freight, and it stays 
piled up there in the station house. Why shouldn't it? There is 
nothing in that. 

Mr. Mann. Is there any of that freight piled up there that is for 
transshipment? 

Mr. Baldwin. No, sir; it can not be. 

Mr. Mann. You are under no obligations if the farmer does not 
come and get it ? You do not deliver it to him ? 

Mr. Baldwin. Not out in that country ; no. 

Mr. EscH. How big a place is St. Francis ? ^ 

Mr. Baldwin. Two hundred or 300 people, I suppose. 

Mr. Townsend. Is any of that freight brought in there to be 
shipped over that railroad in the other direction? What I mean 
by tnat is, is any of it to be shipped out of St. Francis? 

Mr. Baldwin. Of course, cattle and 

Mr. Townsend. Does that lie over a long time ? 

Mr. Baldwin. No, sir ; he does not mean that at all. What is piled 
up there in the station is what comes in and people do not call for it. 

Mr. Mann. Is this on the direct line to Kansas City ? 

Mr. Baldwin. It is on a branch line. 

Mr. Mann. He states that it comes through to St. Francis from 
Kansas City without a transfer. 

Mr. Baldwin. That is a mistake. I think it probably has a trans- 
fer, perhaps at Hastings or Orleans. 

Mr. Mann. The information is that after the freight was delivered 
to the road at Kansas City, on a direct line without transfer, it took 
twenty-seven days to get it to the shipper at St. Francis. 

Mr. Baldwin. He did not mean that at all. 

Mr. Mann. That is what he meant when he was testifying here. 

Mr. Baldwin. AVhat the conductor told him was that that freight 
had been piled up there for twenty-seven days. 

Mr. Mann. No; he meant that freight piled up there was twenty- 
seven days from the time it had been delivered to the road for ship- 
ment ; that it took it twenty-seven days to get there. 

Mr. Baldwin. He did not give any date of shipment, and you can 
not trace anything like that; but I understood him to say that it had 
been sitting in the station house for that long. 
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Mr. BicHARDSON. Have you his statement? 
Mr. Mann. He says : 

For instance, I recently had a conversation with a conductor who had Just 
come from St Francis, Kans. That is another line of the Burlington system 
which runs out of Nebraska into Kansas. He told me that the depot there wfls 
piled full of freight shipped out of Kansas City that had been twenty-seven days 
out of Kansas City. Now, there was no transfer of that freight; it went over 
the Burlington road the entire distance ; but it simply illustrates what the ton- 
nage rule means to the shipper. 

Mr. Baldwin. Now, that freight went in three or four days from 
Kansas City to St. Francis and the other twenty-three days it had 
been piled up in the station, and I am explaining that the reason it 
remained piled up there was because people did not call for it. 

Judge Norris says also : 

a traveling man told me he sold a merchant at Benkelman (54 miles west of 
McCook) some flour made in McCook, and in two weeks from that time went 
into the store and was informed that the flour had not yet arrived. 

He did not give any date or name, so that we can not contradict or 
contest that story directly or categorically. If that incident ever 
occurred, it was the result of some very unusual condition, and one 
with which the railroad probably had nothing to do. There is a 
daily local freight train, Sundays excepted, from McCook to Benkel- 
man, besides extras, and shipments between these places are uniformly 
handled in twenty-four hours. The agent at Benkelman was asked 
particularly regarding flour shipments, and to give the name of the 
party shipping and receiving it and the time it was en route, on five 
different shipments. His answer was : 

One day on shipments from McCook to Benkelman. 

Now, the statement of Judge Norris that is said to have made the 
strongest impression upon the committee was a recital, covering a 
certain period of thirty days, of the number of times the local freight 
train on the branch from Orleans to St. Francis was late in reachmff 
St. Francis. You take that, so many hours and so many hours, and 
you go over that and make quite a list of it, and it looks formidable. 
He says, " Those are reports I have." We have not any opportunity 
to specifically verify his statement. The testimony seems to cover 
two separate periods of several days each when this train was uni- 
formly late. That may have been in the midst of a prolonged bliz- 
zard or a spring wash-out. But in any event it is a very misleading 
statement as to the number of hours the train men were on the road. 
He says that the train was late in arriving at St. Francis. He does 
not state when it left Orleans, but it probably left Orleans late. 
- Now, trainmen are paid from the time they are called, and they 
would not be called until the trains were about ready to stiart. Sup- 
pose they arrived late at St. Francis. That would not show that any 
of the men were longer on the road than the regular time. 

There is another important feature that Judge Norris did not ex- 
plain to the committee, and that is that this work is not performed 
by one train crew, but by two. 

Mr. TowNSEND. Before you get through are you going to tell us 
whether it is a fact or not that they are overworked ? 

Mr. Baldwin. I think I am, sir. I am now examining the evidence 
that was presented to the committee. That work is not performed 
by one train crew, as I say, but by two. 
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Mr. CusHMAN. Covering a distance of how much ? 

Mr. Baldwin. From Orleans to St. Francis that branch is 133 
miles long. The first crew starts at Orleans at 7.30 a. m. and takes 
llje train to Atwood, 91 miles, on a schedule of 11 hours. 

Mr. Ryan. Is that the division ? 

Mr. Baldwin. That is the place where they change the crew. This 
branch is 133 miles long, and they split up the run. When they reach 
Atwood another crew takes the train from Atwood to St. Francis, 42 
miles, on a schedule of four hours. I am going to file with you an 
official statement of the actual movement of that train by both crews 
every day in the month of April, and it shows that the actual time 
that the men were on duty from Orleans to Atwood was ten hours, 
and from Atwood to St. Francis the average was a little over two 
hours. And yet Judge Norris would have the committee infer and 
believe that they were overworked, and that the train was late at St. 
Francis. Now, he said that when the men got into St. Francis late 
they did not go to bed at all, but they simply started right back. 
Suppose they did. When they reach St. Francis they have had only 
two or three hours from Atwood, and they have a run of two or three 
hours back to Atwood, and that would not make them overworked. 

The only other specific instance referred to by Judge Norris was 
that of a certain unnamed fireman who, on the snort run of 88 miles 
between Denver and Brush, claims to have been on duty continuously, 
shoveling coal, from 3 o'clock in the morning until 9 o'clock at night, 
which I will admit is a pathetic case. Again he does not give any 
date,, and there is no opportunity for us to explain. It msij have 
happened. It may have been the fireman's own fault if it did 
happen. 

Mr. Gaines. How long was he on duty ? 
. Mr. Baldwin. From 3 o'clock in the morning to 9 o'clock at night. 

Mr. Gaines. How far did he go ? 

Mr. Baldwin. Eighty-eight miles. It may have been in the winter 
time when the train was snowed in. He does not say and does not 
explain. It is all guesswork. You know how these things happen — 
a bridge is out, there is a washout, the telegraph fails, the engine 
breaks down. Forty thousand different things may happen to delay 
the train and make a man on duty for long hours. 

Mr. Gaines. That would be eighteen hours going how many miles ? 

Mr. Baldwin. Eighty-eight miles. 

Mr. Gaines. He could not have been continuously shoveling coal 
all that time, evidently. That would be pretty slow progress. 

Mr. Baldwin. Judge Norris says so. He is a member of Con- 
gress, and I do not want to dispute his statement. In order to show 
that this occurrence, if it took place as recited, is not in any sense 
typical of the service, I will file with the committee this official 
statement, showing the actual movements of every freight train in 
both directions between Brush and Denver during April. There was 
just one trip in that month that consumed nineteen hours, and this 
was caused by an engine failure that could not be prevented. The 
average time was much under ten hours. Now, that information is 
authentic, and I think it is an answer as to whether the train men on 
that part of the Burlington road who are the constituents of Judge 
Norris need a Federal statute to protect them from being overworked. 
' I am going to file with the committee also the rules of the company. 
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both for the C, B. and Q. lines east of the Missouri River and for 
the B. and M. in Nebraska, the lines which Judge Norris has partic- 
ularly criticised. Among these rules, applying to the entire Bur- 
lington sjrstera, are the following, reganimg hours that train men 
may remain on duty : 

TRAIN men's schedule, RULE 11. 

Train men and yard men having been over sixteen hours on continuous duty 
will, after arrival at terminals, be entitled to eight hours' rest without preju- 
dice 

Mr. EscH. In that connection, what arrangement have you with 
your men as to hours of service and hours of rest? 

Mr. Baldwin. I am just reading it. Here are the engineers : 

engineers' schedule^ rule 48. 

Except in cases of emergency, engineers will not be required to remain on 
duty to exceed sixteen consecutive hours. 

Here are the firemen : 

firemen's schedule, rule 41. 

Except in cases of emergency, firemen will not be required to remain on duty 
to exceed sixteen consecutive hours. 

Now, I want to call your attention to two significant facts in con- 
nection with these rules. The first is the recital at the opening of 
the book of rules, of date November 1, 1905, as follows : 

The rules enumerated below constitute in their entirety an agreement between 
this company and its engineers. 

That is signed by the representatives of the engineers and the fire- 
men, all of them on the wnole Burlington system. The second fact 
I want you to notice is that these rules which I have here of the B. 
and M. were promulgated four years before, and they are identical 
in language with those which have been recently incorporated into 
the agreement with the men, and are the same that have been in 
force on the Burlington road for years. 

Mr. CusHMAN. Let me ask you this right in connection with those 
rules. A statement was made" to me recently by a gentleman in this 
city — Mr. Fuller, representing the railroad employees — that while 
rules of that character had been entered into between the railroad 
company and the employees, yet whenever a railway employee tried 
to take advantage of those rules — for instance, when he had been at 
work for sixteen hours or such a matter, whatever period of time 
under the rules entitled him to a rest, if he was then asked to go out 
again without receiving this rcvst, and demurred to that or suggested 
that he was entitled to a rest, the company usually made it ratlicr 
uncomfortable for him, and after one or two requests of that kind 
would get rid of him. 

Mr. Baldwin. Would it be entirely satisfactory if I should ask 
Mr. Judson to explain that to you ? 

Mr. CusHMAN. Certainly. 

Mr. Baldwin. Now, to get through with my comments on Judge 
Norris's statement. There is an agreement, and signed by the Tepre- 
sentatives of all the train men on the C, B. and Q. system, embodying 
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the rules that have prevailed. I want to suggest to you, having in. 
mind the consequence of a violation of these rules, whether the rules 
prescribed by the company do not provide a stronger safeguard for 
the men and the public than your proposed legislation on the subject. 
I say that if the company permits them to be' violated after making 
that agreement the men have the remedy in their own hands. 

Mr. Richardson. Have those men complained under that arrange- 
ment that you have made with them ? 

Mr. Baldwin. No, sir; not that I know of. They seem to have 
complained to Judge Norris. 

Mr. Richardson. You do not know about that ? 

Mr. Baldwin. Mr. Judson, of course, can tell you about that. The 
suggestion that railroad officials are indifferent to the enforcement of 
this particular rule is not true. I am going to file here copies of the 
circular letters dated March 14, 1905, and May 8, 1905, by the general 
manager of the Burlington road to all the superintendents. The firvSt 
letter mentions the limit of eighteen hours, because that is the limit 
named in the statutes of some of the States, and if the general rule 
of that kind was sought to be bettered, the first suggestion was that 
it should be the maximum. But he speaks of one feature, and I 
want to ask you to consider that. He says : 

Some men are wiUing and anxious to turn and make another trip without sufll- 
clent rest, and we must be particular to see that they do not. 

In a subsequent order he makes it still more emphatic : 

Train men will not only be entitled to eight hours' rest after sixteen hours of 
continuous duty, but dispatchers on duty will see that they are required to 
take it. 

Mr. CusHMAN. Right at that point I wanted to ask you another 
question. 

Mr. Baldwin. Yes. 

Mr. CusHMAN. In the event that there should be reported from 
this committee any bill limiting the number of hours which men shall 
work on these trains engaged m interstate commerce, and providing 
that upon a violation of that there should be a penalty attached for 
that violation, in your judgment ought that penalty to be limited 
entirely to the railroad company ? 

Mr. Baldwin. Pardon me. 

Mr. CusHMAN. If, for instance, there is reported from this com- 
mittee a bill providing that no railroad company shall require or 
permit a man to work over a given number of hours, and prescribing 
a penalty, ought that penalty to be inflicted upon the railroad com- 
pany alone, or upon the railroad company and the man who likewise 
violates the law by working overtime f 

Mr. Ryan. That is hardly a fair question for you to answer? 

Mr. Baldwin. You could not make it apply to the man. You 
could not do it. 

Mr. CusHMAN. I do not know why. 

Mr. Baldwin. Nor I ; except that it is not in the nature of things* 

Mr. CusHMAN. If the working over a given number of hours on a 
train is made unlawful, I do not see why the penalty might not at- 
tach to the man who was guilty of it the same as to the company 
which* permitted it. 
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Mr. Richardson. What do you want to put a punishment on him 
for when the company can prevent him from going out? 

Mr. Cushman. Does it not lie in the power or the men likewise 
not to go out ? 

Mr. Mann. Have you finished the discussion of the rules ? 

Mr. Baldwin. I did. I want to call your attention to one other 
suggestion, which has, perhaps, not been submitted to you, that the 
slightest delay of a train that results in overtime is at the expense of 
the railroad company. Here is the rule in regard to engineers : 

engineers' schedule, rule 7. 

Overtime will be paid for all time used to complete a trip in excess of the 
time required at a rate of speed of 10 miles per hour, when the excess is over 
thirty minutes, time to be computed from the time engineer is ordered to leave 
initial terminal untU relieved at destination at a designated track. 

This says when the excess is over thirty minutes. Now, an engineer 
on a freight train receives 45 cents an hour for every hour overtime 
he makes, and every other man in the crew receives overtime. 

Mr. EscH. Is ten hours counted a day ? 

Mr. Baldwin. They go by the trip. 

Mr. EscH. What is your limit — 100 miles? 

Mr. Baldw^in. If you will be willing to let the practical man 
answer these questions, I would like for him to do so. 

Mr. EscH. Any way, so long as we get it. 

Mr. Baldwin. Every dollar of this overtime payment is a loss to 
the railroad company. The earnings of the road from freight and 
passengers are no greater than they would be if every train crew had 
been able to make its trips without delay or overtime. That payment 
is the fine which the railroad company pays for permitting its train 
men to work overtime. It is an incentive, constant and powerful, for 
the company to devise every possible expedient to prevent its em- 
ployees being overworked, ana I submit it as a general observation 
whether Congress could not wiselv trust enlightened self-interest to 
work out better results, both for the public and the men, than would 
probably follow the bills that you now have under consideration. 

I would like to read hurriedly an extract from a letter which I re- 
• ceived yesterday from Mr. Byram, who has charge of this traffic, 
which contains a statement which has in it an item of considerable 
interest to the committee : 

The object sought, viz, to reduce the size of freight trains, can not be attained 
by legislation of this kind, because the men themselves object to it. In the 1905 
session of the Nebraska legislature State Senator Wilsey, from Frontier County, 
which is in the neighborhood of McCook, and, I believe, is part of the district 
represented by Mr. Norris, introduced a similar bill, "making it unlawful for 
any railroad to require an employee in train or telegraph service to work more 
than twelve consecutive hours." •^^hen this bill came up for consideration a 
delegation of railroad employees appeared before the committee in opi)osition 
to it, stating that it would w^ork a hardship on them, because if the twelve-hour 
limit on a trip should be reached even when the train was within a few miles 
of their homes and families they would not be allowed to proceed without a 
violation of the law, and would thus be deprived of the opportunity to reach their 
homes, even though the distance was short and they were quite able physically 
to proceed to their home terminal. Senator Wilsey explained that he had not 
been furnished with information that the law would be objectionable to the rail- 
road men themselves, and, having been enlightened on this point, promptly with- 
drew his request for further consideration of the bill, and it was indefinitely 
postponed. 
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The weakness that is pointed otit by this delegation of employees 
would appear in practice to be almost fatal to the success of this 
measure. 

If this restriction should be enacted by Congress, would a train 
crew be. required to tie up at the expiration of twelve hours, or six- 
teen hours, or to prove that it was a " case of casualty or unavoid- 
able emergency," as stated in the Norris bill, or " casualty occurring 
after such employee has started on his trip," as stated in the Esch 
bill ? If, rather than risk the fine of a thousand dollars, a train is 
thus tied up at any station or side track it may have reached, what is 
to become of the passengers and live stock and other freight in 
transit ? No railroad company could long be operated under such a 
system without duplicate train crews. 

Now, this rule if the company is fair and satisfactory to the 
men themselves, and a just protection to the public, as I think will 
be conceded, and I think it will also be conceded that the company 
itself has the strongest motives of self-interest to enforce its rule. 

Now I come to your point, Mr. Cushman, that not always every- 
where is the rule enforced, and that other companies have no such 
rule, and the question is asked, " What harm is going to result from 
enacting into general law a rule for all railroads, and providing 
suitable penalties to insure its enforcement ? " One sufficient answer, 
it seems to me, is that under the rule of the company no train would 
ever be foolishly tied up while en route because the crew had been in 
continuous service more than sixteen hours. The public has got to be 
served, and the public must be served by the railroads to the fullest 
extent possible, and that train will proceed to its destination. There 
is not one case in a hundred where men are kept on continuous duty 
more than sixteen hours that did not result from casualty or emer- 
gency. When such a violation of the rule occurs, the company has 
every motive for its quick detection and punishment and the dis- 
charge of the offending official. But the case will be different under 
your Federal statute. Even where it is clear that the delay was the 
result of an unavoidable emergency, such as an engine failure or 
spreading of the rails, no official would take the risk of incurring for 
his company and himself liability to a thousand dollars fine. The 
question of whether it was an emergency or was unavoidable or not 
would have to be submitted to a jury. Whenever a crew was worked 
beyond the sixteen hours for any cause it would be very well known. 
Now, you provide for a corps of inspectors — an additional lot of 
spies. 

Mr. Esch. We have them now. 

Mr. Baldwin. It is very likely that the inspectors which the Inter- 
state Commerce Commission is authorized to employ by some of the 
pending bills would be diligent to institute suits to recover the 
penalty. They are to be appointed inspectors for that very purpose. 
Under those circumstances the operating officials could not afford to 
take the risk of a thousand-dollar fine, and no course would be left 
open to them Qxcept to tie up the train at any station or upon any 
side track where it chanced to be when the sixteen-hour limit expired. 
One minute beyond sixteen hours would incur the full penalty the 
same as ten hours. But if the railroads, rather than incur the losses 
that would result from such a tie-up policy, adopt the other practice 
of operating trains through to destination, even when the crews have 
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more than sixteen hours of continuous service, then this proposed law 
will undoubtedly provoke a multitude of suits to recover the pen- 
alties. 

I submit that no measure so full of the possibilities of harm an d 
annoyance and so prolific of lawsuits should be enacted without the 
most trustworthy and convincing evidence being presented that the 
railroads of the country do in fact keep their train crews, or dis- 
patchers, or other employeCvS connected with the train service on 
duty more than sixteen hours for other causes than a casualty or 
actual emergency. 

I have taken up so much of your time that I would like to ask Mr. 
Judson to answer practical questions for the committee, because I 
w^ould soon get into an attempt to answer technical questions with 
which I claim no familiarity. I would like the privilege of in- 
serting in the record as a part of my remarks a dispatch that I re- 
ceived this morning from the vice-president, Mr. Willard, which 
presents far better than I can the objections to this legislation. 

The Chairman. Very well. 

Thereupon, at 12 o'clock m., the committee adjourned, with the 
understanding that the subcommittee having this matter in charge 
should continue the hearing at 2 o'clock p. m. 



SUBCX)MMITTEE OF THE CoMMITTEE 

ON Interstate and Foreign Commerce, 

House of Representatives, 

Friday, May 11, 1906. 
The subcommittee met at 2 o'clock p. m., Hon. John J. Esch (chair- 
man) in the chair. 

STATEMENT OF MB. H. D. JUDSON, GENEBAL SUPEBINTENDENT 
OF THE ILLINOIS DIVISION OF THE CHICAGO, BXTBLINaTON 
AND aXJINCY BAILBOAD COMPANY. 

Mr. Judson. It seems to me, Mr. Chairman and gentlemen, refer- 
ring to the bills to limit the hours of labor of railroad employees, 
that the enactment of such legislation is unnecessary. Nobody can 
be more interested than railraod managers in seeing to it that train- 
men do not work beyond a reasonable length of time. Theirs is a 
selfish interest. Overtime is very expensive. Overtime is something 
that we get nothing for. The train man and the engine man get just 
as much pay while the train is standing on a side track as they do 
for hauling a train, and it earns the company nothing. It literally 
burns up money, and it seems to me that this self-interest can be de- 
pended upon to see to it that this rule, which obtains on the Burling- 
ton and, as I believe, on most roads — this sixteen-hour rule — will not 
be violated; and if this rule were enacted into law, that would be 
hard and fast in a way. The railroad would be subject to a penalty 
for technical or for trifling violation, for a violation — an overtime of 
a few minutes — could be punished as well as one of a few hours, and 
the law provides that there shall be plaintiffs to see that suits are 
brought. 
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I do not believe that the regulation of hours that railroad men can 
work has anything to do with the tonnage question. I do not be- 
lieve that one has anv connection with the other. I do not believe 
that the eactment of this law would have the result of reducing 
or limiting tonnage, as seems to be sought by some. No railroad 
company can afford to run a train with an engine loaded below what 
it can fairly and properly handle, and as it is not economical to load 
an engine beyond that point, I can not see that there is any connection 
between the two. The Burlington has increased its tonnage consider- 
ably, but that is true of all the railroads I know of. It is true of 
all our competing lines. I do not know that this ori^nated with or 
is peculiar to Mr. Hill's roads, and if it is, I think it is something 
that the people ought to hail with delight, because it is something that 
is going to do them a good deal of good or result in vast benefit to 
them. 

Mr. EscH. This increase of the tonnage or haul has been rendered 
possible by increase in the capacity of the locomotive ? 

Mr. JuDSON. Yes; and increasing the power and strength of our 
locomotives and increasing the capacity oi the cars. 

Mr. EscH. Increasing the capacity of the locomotive implies an . 
increase of the steam power ? 

Mr. JuDSON. Yes. 

Mr. EscH. That implies an increase of the coal consumption ? 

Mr. JuDSON. Yes. 

Mr. EscH. That makes the fireman's duties more onerous for the 
number of hours which he is on the engine ? 

Mr. JuDSON. Yes; that is true. 

Mr. Escii. Is there any connection between that and the necessity 
for limiting the hours of labor? 

Mr. JuDSON. I was going to say that all the criticism and comment 
on the Burlington methods relates to a very small percentage of the 
business. I ask you to bear in mind that over 50 per cent of the 
freight business on the Burlington is hauled on fast freight trains, on 
trains that run from 15 to 25 miles an hour; that is considerably 
over half of it. As to the other half of it, the way-freight trains, of 
course, there are times when trains are on the road over fifteen hours. 
That can scarcely be avoided, and it will not be avoided after the law 
is in effect. We will simply have to accept the consequences, I sup- 
pose. 

I think you should bear in mind the vast increase in the business 
of this country, certainly in the territory that the Burlington covers. 
In some places it has increased over 100 per cent. In order to take 
care of that vast increase the Burlington road is spending a prodi- 
gious sum of money. They have in contemplation this year the ex- 
penditure of $5,000,000 in the work of putting in additional side 
tracks, building new yards, adding to their terminals, water plants, 
buying more powerful engines, and new and better cars. They are 
consigning every year hundreds and hundreds of old cars to the scrap 
heap. I know of one division headquarters where we recently burned 
at one time over 300 old cars. Now, all this is being done, all this 
money is being spent, to better the movement of the trains, to make it 
possible for them to get over the road better, and while I can not see 
any prospect of the time ever coming when every trip will be made 
within sixteen hours, I do not believe, when this money is spent and 
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all these improvements are made, there will be very little cause of 
complaint; and I ask you to remember, too, that in making these 
improvements we are met at times with the impossibility of getting 
labor. 

Mr. Richardson. Right in that connection, do you not pay your 
employees upon the mileage basis? 

Mr. JuDSON. Yes; with an overtime allowance. 

Mr. Richardson. From that standpoint, when you know that you 
have ffot a certain amount of tonnage as traffic and a certain number 
of miles to transport it, is it not true that it is not any additional 
expense to you in the matter of the employment of more men, because 
you pay a certain number of men on the basis of mileage, and if 
they were required to stop, for instance, at a certain place and an- 
other crew take their place, would it increase your expenses in the way 
of paying the men, at all ? 

Mr. JuDSON. Yes. Now, if this law is enacted I can see two things 
that might happen, neither of which would be practical or satis- 
factory. 

Mr. Richardson. You do not get my meaning. 

Mr. Judson. Yes, sir. I beg your pardon ; I do, and I am going 
to answer it. Either you stop the train where the expiration of 
sixteen hours has found it and allow the men to rest, which it seems 
to me would be very unsatisfactory to the patrons — simply almost out 
of the question — or else you change crews at points short of the 
terminal, and that would increase the expense of the company. But, 
laying that aside for a minute 

Mr. Richardson. How would it increase it? I want information, 
you understand. 

Mr. Judson. In order to get those men to that point you would 
have to pay them for going. 

Mr. Richardson. You would have to pay the first crew anyhow 
for going on to the end. 

Mr. Judson. Yes; but this way you would be paying twice. If a 
man is lying asleep in a way car, he draws his pay nevertheless. It 
would be unsatistactory to the men, because they would be kept 
away from home vastly more than they are now, and furthermore 
they would be prohibited from taking that train to the destination 
frequently when they are in perfect condition to take it, and when 
they are willing and anxious to take it. 

Mr. EscH. You make the point that the trains might be hung up 
and the passengers might resent it. Is that possibles 

Mr. Judson. I beg your pardon; I was not referring to the pas- 
senger trains. There is never anything of that kind in regard to 
passenger trains. I do not see how it could apply to passenger 
traffic at all. 

Mr. EscH. You were not referring to passenger trains? 

Mr. Judson. No, sir; I meant freight trains. I was referring to 
the man who is looking for his freight. 

Mr. Richardson. If you have got a thousand miles to transport 
freight, and you pay your men on a mileage basis, and when a crew 
has run that train 750 miles the limit of the hours expires and they 
have to stop and you have got a new crew to put on there, so far as 
the wages of those men are concerned the railroad is not put to any 
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additional expense, because they are going to pay for that thousand 
miles anyway? * 

Mr. JuDSON. The railroad is put to an additional expense, as I ex- 
plained to you before, because those men are deadheaded under pay 
to the point where they would be required to exchange. 

Mr. EscH. You have stated that if this became a law, it would make 
a hard-and-fast rule. Has your attention been called to the proviso 
in section 3 of the bill, " That the Interstate Commerce Commission 
may, by its order, from time to time, upon full hearing and for good 
cause, reduce the maximum hours of continuous duty or uninterrupted 
rest specified in section 2 hereof ? " 

Mr. JuDSON. I read that. 

Mr. EscH. Would not that do away with the feature of a hard-and- 
fast rule ? 

Mr. JuDSON. It would involve litigation and it would be incumbent 
upon the railroad to prove such and such thin^, would it not ? 

Mr. EscH. We have that requirement now in the safety-appliance 
law and in the rate problem. It is to do no injustice, but to permit a 
railroad company to go into the court, or rather before the Commis- 
sion, and present its case fully, and then allow the Commission to 
adjudicate it. And it seems to me that would introduce that degree 
of flexibility which would make it acceptable to the railroad compa- 
nies. 

Mr. JuDSON. I can see no way, absolutely no way, to prevent the 
violation of that rule, frequently — oh, no; not frequently, because 
the rule is not frequently violated now, but sometimes. 

Mr. Ryan. You mean this proposed law ? 

Mr. JuDSON. Yes. 

Mr. Richardson. You do not believe that as a rule men should be 
worked, as a general proposition, more than sixteen hours? 

Mr. JuDSON. Yes, sir ; and our rule is now they shall not be required 
or permitted to do so. Frequently we meet with the condition that 
men are anxious to work longer than they should. 

Mr. Richardson. I understand that. Do you not believe that 
under your rule when you are undertaking to comply substantialhr 
with that, if there was a law enacted, all these little troubles and diffi- 
culties you mention would be so regulated that you would conform 
with the law ? 

Mr. JuDSON. I can not see it that way now. It seems to me there 
would be a vast deal of trouble and complication from it. Here is a 
train that starts to run 100 miles, which is about the average length 
of a division. We have one division that is 163 miles long and an- 
other 157 miles: but they average about 100 miles. We have lots of 
our fast trains that will make that distance in six and a half to eight 
and a half hours. As I told you a while ago, 50 per cent of our busi- 
ness is done on fast trains. We have any number of freight trains 
that will make that run of 163 miles in from six and a half to eight 
and a half hours. That is the bulk of our business. 

Mr. EscH. So that this law would not be operative on but half 
of it? 

Mr. JuDsoN. Yes. 

Mr. EscH. And would not be operative on that half of it? 

Mr. JuDSON. No ; only on a small percentage of it. 
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Mr. EscH. Yes. 

Mr. JuDSON. Yes, sir. 

Mr. Ryan. What is the average rate of the fast runs? 

Mr. JuDSON. Our freight trains make that 163 miles from six and 
a half to eight and a half hours. 

Mr. Ryan. Do they double back then ? 

Mr. JuDSON. No, sir; they run first in and first out, and follow one 
another. 

Mr. Ryan. About how long do they have at the other end of the 
division ? 

Mr. JuDSON. That would depend entirely upon the traffic, but 
those men who run would have never less than, I think, ten or twelve 
hours. 

Mr. Ryan. That is more than is necessary. 

Mr. EscH. The maximum is only sixteen hours. 

Mr. JuDSON. I understood the gentleman to ask me how long would 
they be laid off before returning. 

Mr. EscH. The rest period ? 

Mr. JuDsoN. Yes. 

Mr. EscH. Your rule is eight hours ? 

Mr. JuDSON. Yes ; but, as a matter of fact, the men get practically 
more than that. The gentleman asked me about a run on a particu- 
lar division, which I was describing. 

Mr. EscH. Yes. 

Mr. Ryan. The run would be eight and a half hours, say, for your 
fast freight, and then I wanted to know how soon would those men 
double back on the other run ? 

Mr. JuDsoN. They would be off never less than ten or twelve hours, 
and sometimes twenty- four hours. 

Mr. Richardson. You say that if this became a law it would not 
affect more than one-half oi your system of railroad ? 

Mr. JuDSON. I said this, that the criticism was on a small per- 
centage of half of our freight business. 

Mr. Richardson. Based on the idea that the men do not work more 
than seven and a half to eight hours ? 

Mr. JuDSON. Yes. 

Mr. Richardson. It would not apply to those men. 

Mr. JuDsoN. Of course it would not apply to any place where the 
law was not violated. 

•Mr. Richardson. Yes. 

Mr. JuDSON. But it seems to me, as an operating man, that the 
difficulty is to always prevent the violation of that law. Now, we 
start a train to run 100 miles, and they could make that run in ten 
hours. If they make it in ten hours, they get no overtime. For 
every hour or fraction of an hour of overtime they are paid, and we 
get nothing in return. Now, suppose the engine fails. 

Mr. Richardson. Do you not think that the bill provides for that? 

Mr. EscH. " Unavoidable? " 

Mr. Judson. The engine fails because the fireman is poor, and you 
say it is the duty of the railroad to have good firemen; but tney 
can not always be had. In one section of my division in the space 
of a few months we hired over 300 firemen. 

Hs— 06 2 
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Mr. RicHABOsoN. Has not the number of firemen vastly increased 
in the last few years on account of the increase in the size of the 
locomotives? 

Mr. JuDSON. Yes; but it has not increased as much as you would 
think because of the size of the locomotives. The fireman has not an 
easy job. 

Mr. Ryan. They are practically shoveling coal all the time with 
these heavy engines ? 

Mr. JuDSOx. Well, they do not have any easy job of it. 

Mr. Richardson. The brakeman does not have an easy job, either? 

Mr. JuDSON. No. 

Mr. RiCHABDfiON. From everything that I can ascertain it looks to 
me as thou^ no railroad man has an easy job. 

ilr. JuDflON. Yes, sir: that is true. 

Mr. Ryan. Take the half of your freight to which this bill would 
apply; what proportion of hours do those men work without rest 
on your slow freight, as you call it, on the average ? 

• Mr. JuDSON. I can not answer that except to say that the violation 
of the sixteen-hour rule is very rare. The overtime is something we 
are watching just as a cat watches a mouse. 

Mr. EscH. Your road does that ; but you can not say the same thing 
as to all the other systems in the United States? 

Mr. JuDSON. As to what i 

Mr. EscH. As to the observance of the sixteen-hour rule and the 
rest. 

Mr. JuDSON. I will say that the rule obtains on most railroads. 

Mr. EscH. We put in the maximum of sixteen hours, which is the 
maximum on almost every road in the United States. The Southern 
Pacific and the Santa Fe and, I think, all the others have that, and 
we put in that maximimi, and it would reach all but a small per cent 
of your operating officers who are applying these rules. 

Mr. JuDSON. We are trying to see that that rule is absolutely car- 
ried out, as I have explained. 

Mr. EscH. Now, can you state from your own knowledge as to the 
practice of other systems ? 

Mr. JuDSON. No ; I have no knowledge of them. 

Mr. EscH. If, therefore, this committee gets evidence that other 
systems are not as rigid in carrying out this rule, is there not some 
necessity for legislation? 

Mr. JuDSON. I have this much knowledge, from correspondence 
and conversation with other superintendents and managers, and I 
believe they are all watching it as closely as we are. 

Mr. Richardson. Is not your opinion as to the application of the 
rule on the other roads based on the fact that it is to their interest 
to enforce it ? 

Mr. JuDSON. Yes; I think that is the strongest motive. 

Mr. Ryan. Approximately, what is the longest niunber of hours 
that the men on your road in the train service work ? Take a general 
average. 

Mr. JuDSON. All freight trains? 

Mr. Ryan. Yes ; all the men in the train service. 

Mr. JuDSON. I beg your pardon ? 

Mr. Ryan. Your statement would indicate that it was not over 
sixteen hours out of twenty-four. 
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Mr. JuDSON. For very many of the men. 
Mr. Ryan. Take the average, about. 

Mr. JuDSON. The average would be under sixteen. Of course there 
are violations of this Fule just as there are violations of all laws. 

Mr. EscH. In case of the violation of the rule, how do you dis- 
cipline your men ? 

Mr. JuDSON. Well, every case that seems to require discipline is 
passed upon on its merits. You can not say that such an infraction 
of the rule shall always be punished in the same way. That is not a 
rational way to discipline men. What we do with our men depends 
upon the circumstances and largely upon the record of the man. 
It a man has a good record through a long term of service he is not ^ 
going, to be disciplined as other men are. We can not lay down any 
hard-and-fast rule for discipline. 

Mr. EscH. Does that laying down of a different rule for discipline 
encourage the violation oi the rule ? 

Mr. JuDSON. No, sir. How could you do otherwise ? I can remem- 
ber a time when there was no excuse accepted if a man burned off a 
journal in a train, and a man was suspended if a journal burned off 
m his train. Now, we would not discipline them in that way to-day. 
It is not rational or sensible. We take all the circumstances of the 
case, and we have to get the record of the man, and we say it is almost 
always — ^well, we do not suspend any more at all. We do not think 
it is rirfit to take a man's wages from him and let him go in idleness. 
Mr. EscH. Have you ever discharged a man for working overtime ? 
Mr. JuDSON. I do not know whether we ever did. 
Mr. Ryan. You are acquainted with the train service in Nebraska ? 
Mr. JuDSON. No, sir. I am east of the Mississippi River. I will 
say, however, that the same rules obtain ; the same agreements with 
our men. 

Mr. EscH. For the enlightenment of the committee, I would like 
to ask you as to the force and effect of the language used in this bill, 
which would take any given case out of the operation of this law: 
" Provided, That the provisions of this act shall not apply in any case 
where, by reason of unavoidable or unforeseen train accident or act 
of God." That would, of course, cover landslides and snowdrifts 
and bridges washing out and accidents of that character. 

Mr. JuDSON. It would ; but it would still leave a multitude of little 
things that might keep the men on the road beyond the limit of hours. 
They might have a hot box at this point, and a flue leaking at this 
point, and so a man might be eighteen hours in getting into his 
terminal. 

Mr. EscH. That would imply that all these accidents happened on 
one trip. 

Mr. JuDSON. That is frequently so. I have investigated number- 
less trips where it would be this here, and something else here, and 
still something else over beyond. Now, all together those things keep 
a man on the road sixteen hours and over. 

Mr. Cushman. One delay is sometimes occasioned by two or three 
different things? 

Mr. JuDSON. Yes; and there are frequently three or four or five 
delays, which make him late on the road. 

Mr. CuAHMAN. And the trains are inspected on the road at different 
points? 
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Mr. JuDSON. Yes. 

Mr. CusHMAN. And the journals are tested ? 

Mr. JuDSON. Yes. 

Mr. CusHMAN. And the air is tested ? 

Mr. JuDSON. Yes. 

Mr. Wanger. Do these men return to their homes nightly or do 
they spend one night away from home and then return ? 

Mr. JuDSON. Or course they spend the night where it is necessary 
for the train to take them, and they are not always at home at night, 
of course. A man makes a trip over this long division I was telling 
you about, and if he leaves Galesburg in the afternoon and gets to 
Chicago in the evening if course he will be there the rest of the night, 
and he is frequently there all night. 

Mr. EscH. Do you do a suburban business in Chicago? 

Mr. JuDSON. Yes. 

Mr. EscH. How are the train men worked on the suburban? 

Mr. JuDSON. In what respect? 

Mr. EscH. In respect to hours. 

Mr. JuDSON. There are no long hours on the suburban. That is 
about the only answer that I can make on that. No man works long 
hours on any of the passenger trains. 

Mr. Mann. But how would it be about the time between the shifts ? 
The proposition in the bill forbids a man going to work without 
eight hours of rest. 

Mr. JuDSON. It never occurs with a passenger train. 

Mr. Mann. How about the suburban business? 

Mr. JuDSON. That is passenger business. 

Mr. Mann. I think vou do not understand. 

Mr. JuDSON. Possibly not. 

Mr. Mann. Say that a man has a run in the morning in the subur- 
ban business. 

Mr. JuDSON. Yes. 

Mr. Mann. Does he lay off about the noon hour, or in the middle 
of the day ? 

Mr. JuDSON. He makes a certain number of trips. The first train 
out of Chicago, I think, is 6 o'clock in the morning. Now, there are 
a number of crews in those suburban trains. If it were possible for 
one man to run them all, he would not exceed the hours of labor. 

Mr. Mann. You mean he would not exceed the hours of labor — that 
is, he would not run continuouslv for sixteen hours if he ran them all ? 

Mr. JuDSON. Yes ; if he ran them all. 

Mr. EscH. You say if he ran them all ? 

Mr. JuDSON. Yes. Possibly you are not familiar 

Mr. Mann. I am acquainted with the Chicagp business sufficiently 
to know that there are more trains in the morning and evening than 
in the middle of the day. 

Mr. JuDSON. Yes. 

Mr. Mann. And consequently there must be more men working in 
the morning and evening than in the middle of the day ? 

Mr. JuDSON. Yes. 

Mr. Eyan. And after the theater at night? 

Mr. JuDSON. Yes. 

Mr. Mann. Now, if a man lays off at 10 o'clock, and you forbid 
him to go to work in less than eight hours 
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Mr. JuDSON. But we do not do it. 

Mr. Mann. But we have a bill here that forbids it. That is what 
it is proposed to make the law. 

Mr. JuDSON. But he has not worked a reasonable length of time. 

Mr. Mann. This bill does not say that a man must work sixteen 
hours, but that he shall have eight hours' rest whenever his work 
ceases. 

Mr. JuDSON. I will say to you that in any passenger Business the 
men are never worked sixteen hours. 

Mr. Mann. The maximum length of time that a man may be com- 
pelled to work is sixteen hours, but we are now speaking of the 
length of the rest. 

Mr. JuDSON. They get all the rest they want and all they re(juire 
in the passenger business; all that is required or would be required. 

Mr. Wanger. Between trains in the middle of the day, do you 
count that or not count it ? 

Mr. Jldson. Counting that. 

Mr. Mann. Suppose mat a man had eight hours' rest in the middle 
of the day after working four hours, for instance, how would that 
operate as to suburban business? 

Mr. JuosoN. I think that would be an unreasonable requirement. 

Mr. Mann. Why ? 

Mr. JuDSON. Because there is no reason for his resting eight 
hours. 

Mr. Mann. How would it affect the service? 

Mr. JuDSON. It would result in our having to put on more men, 
more train crevs. 

Mr. Mann. The great part of the men in the suburban work hours 
in the morning and in the afternoon, with an intermission between 
those hours? 

Mr. JuDSON. Yes ; they do. 

Mr. Mann. What proportion of them do that ? 

Mr. JuDSON. All or them ; yes, all of them work in that way. 

Mr. Cdshman. A part of them one day and a part the next ? 

Mr. JuDSON. No ; thev have regular runs. 

Mr. CusHMAN. Regular runs? 

Mr. JuDSON. Yes ; regular runs. It leaves most of them at home at 
night, and to their meals. 

Mr. Mann. You run trains frequently in the morning in the sub- 
urban service ? 

Mr. JuDsoN. Yes. 

Mr. Mann. And frequently in the evening? 

Mr. JuDSON. Yes. 

Mr. Mann. And there is more than forty minutes between them 
sometimes during the rest of the day ? 

Mr. JuDSON. The rest of the day they are infrequent ; I can not tell 
you just the time. 

Mr. EscH. The bill uses the words " continuously on duty for six- 
teen hours." 

Mr. Ryan. Such a case as this would not come under it. 

Mr. EscH. If they rest during the noon hour there may be an inter- 
mission of four hours. I doubt whether they could be held to be con- 
tinuously employed. 
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Mr. Mann. The proposition is that a man can not go back to work 
without eight hours' rest, that he must rest after working for eight 
hours. 

Mr. EscH. After working continuously for sixteen hours. 

Mr. Mann. I do not think it reads that way. 

Mr. EscH (reading) : 

To be or to remain on duty for a longer period than sixteen consecutive hours, 
and whenevel" any such employee of such common carrier shall have been con- 
tinuously on dut>' for sixteen hours, he shall be relieved and not required or 
permitted again to go on duty until he has had at least ten consecutive hours. 

Mr. Richardson. That is "continuously." A man that works 
eight hours and rests four hours and goes to work again would not 
fall under the provisions of this bill. 

Mr. Mann (reading) : 

And no such employee who has been relieved from duty after a service of any 
IKTiod less than sixteen hours shall be required or permitted to go on duty 
again until he has had eight consecutive hours of rest. 

Mr. Eyan. What is the average number of hours of employment of 
the yardman, the switchman ? 

Mr. JuDSON. The switchman works ten hours. 

Mr. Ryan. This would not interfere with the switchmen in any 
way, then ? 

Mr. JuDSON. No. 

Mr. Richardson. This bill does not apply to them, does it? 

Mr. Ryan. No; but they are afraid it would apply to them, and 
they do not want it to apply to them. 

Mr. Mann. It was stated here the other day that under the new 
management of the Burlington road, and the running of trains based 
upon the amount of tonnage per train, that caused a good deal of de- 
lay and also lengthened the hours of the employees and often resulted 
in making trains so heavy that the engines were hardly able to pull 
the trains. What would you say about that? What is the tonnage 
basis ? 

Mr. JuDSON. I think I did state concerning that. I do not know 
just what is meant by a " tonnage basis " except that the tonnage basis 
means the rating oi the engine. They used to say that the engine 
would haul so many cars, but the car is not the proper unit We now 
rate them by tons, and we now say from careful tests that such and 
such an engine is capable of hauling so many tons on such a portion of 
the road. That is what we call our tonnage basis. 

Mr. Mann. Do you have any rule in running the road that the 
trains shall not start out until there shall be a certain number of tons 
to go on each train, being a regular scheduled train? 

Mr. JuDSON. No ; we have not. As I said a while ago, over 50 per 
cent of our business is done on fast trains, and the regular trains go 
anyway, whether they have tonnage or not. We do hold extra, 
trains, which it seems to me is entirely proper. The extras run when 
there is a train load for them, but the scheduled trains run anyway. 

Mr. RiAN. Somewhere about 35 cars to a train? 

Mr. JuDSON. More than that. It just depends on the character of 
the road, and the grade. We have places where you can not haul 
as much, and places where you can haul 60 cars with just as much 
ease. 
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Mr. Mann. Is there any rule about the traction power of the 
engine in tons? 

Mr. JuDSON. That is all involved in what I said about the rate 
sheets. That is all worked out scientifically, and is given to the yard- 
master and trainmaster in this form. It is worked out by the engi- 
neers' tests and is given to them to go by. Of course, in making 
this calculation he figures the traction power of the engine. 

Mr. Mann. Would you have any regular percentage? 

Mr. JuDSON. I do not know that I understand. 

Mr. Mann. Here is an engine with such and such power. Sup- 
posing you have the freight that represents in tonnage one-half or 
one-quarter of that. 

Mr. JuDSON. If it is a scheduled train, she has got to go. 

Mr. Mann. I am talking about an extra train. 

Mr. JuDSON. With all these extra trains it depends on the character 
of the freight. If it is coarse freight it is held until we get nearly 
the rating of the engine. 

Mr. Mann. There is no regular and definite rule about that ? 

Mr. JuDSON. No; there can not be. It must depend upon the 
character of the freight. 

Mr. Baldwin. In this dispatch from Vice-President Willard, 
which I submitted for the record but which I did not read this morn- 
ing, he says that in the class of freight experience shows that they 
are not able to get as much as the rating. 

Mr. JuDSON. Sixty-five or 66 per cent, he says. 

Mr. Baldwin. That in practice they are not able to get more than 
65 or 66 per cent of the rating of the engine. That is the experience. 
They are trying to get more. Of course that is where good railroad- 
ing comes in, to get the full capacity of the engine. 

Mr. EscH. Has this new rule of tonnage tended to delay the speed 
of trains? 

Mr. JuDSON. Oh, perhaps somewhat. Not materially. The low- 
ering of the speed ox trains is due to other causes. Perhaps -it has 
had some effect on it. And, as I say, we are spending our money in 
vast sums now to do away with the things that do delay us, to expe- 
dite the movement. 

Mr. RicHAKDSON. What do you think of extending the penalty to 
the employees of the roads when they work in excess of the number 
of hours required by law ? 

Mr. JuDSON. I have no objection to it. I think it would be very 
certain that the hours would never be exceeded. 

Mr. Richardson. You think what? 

Mr. JuDSON. That it would be very certain the hours would never 
be exceeded. 

Mr. Ryan. You think that the responsibility must be placed on 
the men to bring about that result ? 

Mr. JuDSON. No; if the law is enacted the railroads will obey it. 
It will be a hardship to them, but of course they will obey it. 

Mr. Richardson. But I understood you to say that you would 
indorse putting the penalty on the men as well as on the railroad. 

Mr. JuDSON. I did not make any such suggestion. 

Mr. Richardson. I was just asking your opinion. 

Mr. JuDSON. But I say I have no objection to that. 
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Mr. EscH. You have an exact record of the men as they go on their 
runs and when they return ? 

Mr. JxjDsoN. Yes. 

Mr. EscH. So that the road has full notice of all the men in its 
train service? 

Mr. JuDsoN. Yes. 

Mr. EscH. At all hours of the day and night ? 

Mr. JuDSON. Of course we keep a record of the men, and that shows 
on the trip report. 

Mr. EscH. You have a record of the roundhouse and the station 
house? 

Mr. JuDSON. Yes. 

Mr. EscH. Showing the work of the men ? 

Mr. JuDSON. Showing the time they are called and when they are 
relieved. 

Mr. EscH. So that you have a record of the time that a man goes 
out in excess of the time specified by law ? 

Mr. JxjDsoN. Yes. They would not be called before the time. 

Mr. Mann. Do you ever send men out after they have already been 
in continuous service for sixteen hours? 

Mr. JuDSON. Do we ever send them out ? 

Mr. Mann. Send them out? 

Mr. JuDSON. Our rule is not to send them out until they have had 
the eight hours' rest. 

Mr. Mann. I am familiar with the rule, but do you ever do it? 

Mr. JuDSON. I do not knpw if we do. 

Mr. Mann. Do you know whether or not you do? 

Mr. JuDSON. I have never had my attention called to a case of that 
kind. 

Mr. Mann. How could it be required that a railroad would comply 
with the law and not send a man out on a new train after he had been 
in continuous service for the specified time ? 

Mr. JuDSON. I do not think that would be very burdensome. I 
think the burden would come in this way: Here is a train on the 
road, and the sixteen hours are up, and you are 20 or 25 miles from 
your terminal. How will you provide for that? Something, one 
or two or three or four things, none of which is an act of God, has 
delayed that train. The tram is delayed and is not going to get to 
the terminal in the sixteen hours. Now, you will either stop the 
train right there, and hold it away from its terminal and away from 
its connections at the junction point, which will upset your schedules 
over hundreds of miles of territory, and disappoint and displease 
your patrons, or else you must have men to put on that train, and 
now will you get them there ? 

The Chairman. Suppose we provide that it shall not apply in 
case of an unforeseen emergency, and then provide 

Mr. JuDSON. Unforeseen emergency ? 

Mr. Wanger. Unforeseen causes. 

Mr. JuDSON. Unforeseen causes? That covers almost everything. 

Mr. Wanger. "Unforeseen emergencies" ought to cover almost 
everything, but it would not cover the intention of sending out men 
without the prescribed rest. 

Mr. JuDSON. We never have an intention of doing so. 

Mr. Wanger. We have had eases of that kind presented to us. 
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Mr. JuDSON. I want to say that that applies everywhere, so far as 
I know. Of course of my own personal knowledge I refer only to 
my own territory. 

Mr. Wanger. I suppose that is the case on your road? 

Mr. JuDSON. I think if that provision were made it would cover 
everything. 

Mx. Richardson. If that provision were made as to unforeseen 
emergencies, then you all would arrange your own circumstances so 
that you could comply with it ? 

Mr. JuDSON. It is almost impossible to provide for all emergencies. 

Mr. EscH. The twenty-eight-hour law regarding the shipment of 
cattle, which provides tor anything beyond the twenty-eight-hour 
period, contains the provision, " unless prevented by storm or other 
accidental causes." Do you think that language would be sufficiently 
flexible to cover these exigencies ? 

Mr. JuDSON. That ou^t to cover almost everything. As I have 
explained to you, trains are delayed from various causes. They have 
a little delay here and a little more there, and it gradually piles up. 
It is not any one thing that keeps the train on the road beyond six- 
teen hours; it is a half a dozen things. 

Mr. EscH. As a rule it is one accident that causes delay ; is not that 
true? 

Mr. JuDSON. No, sir; that is not true. One accident would cause 
the delay, or a half a dozen little incidents would cause the delay. 

Mr. EscH. That w6uld indicate negligence at the inspection point? 

Mr. JtJDSON. Not always. 

Mr. EscH. Can you not always tell whether there is oil enough in a 
journal box? 

Mr. JuDSON. Yes ; but you can not always tell the condition of the 
waste. 

Mr. EscH. You can tell whether it is hot or not? 

Mr. JuDSON. Yes; you can tell whether it is hot or not; but I havA 
known of innumerable cases of trains being looked over and tested 
where, nevertheless, we had a hot box within 15 miles. 

Mr. Wanger. You say within 15 miles? 

Mr. JuDSON. Yes ; 15 miles. 

Mr. Mann. When I came east a short ,time ago, they got a hot box 
on one axle three times, and thev changed whatever you put in it 

Mr. EscH. The Babbitt metal ? 

Mr. Mann. No; what you put in the box. They changed it and 
packed the box three times. They said they did not know what was 
the matter. 

Mr. Richardson. Is it not a fact that there are accidents and delays 
caused on railroad trains, resulting from the machinery, that are 
caused by defects which by all the care of inspection could not have 
been detected? 

Mr. JuDSON. Yes. 

Mr. Richardson. That is what you mean by these casualties and 
accidents you are afraid of ? 

Mr. JuDSON. No, sir; I mean incidents, not accidents. 

Mr. Richardson. Yes ; and incidents. 

Mr. Judson. a man starts to run a hundred miles with a train 
that is not overloaded, and there is no apparent reason why he can 
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not make that distance in his time. Something happens to another 
train that delays him* a half an hour; he gets a hot box on his own 
train; he gets another one. I have seen alia If a dozen hot boxes on 
the same train. 

Mr. Mann. Those would all be accidents, under the language that 
Mr. Esch suggests. 

Mr. JuDSON. Would they? Altogether they go to make up a 
number of incidents which cause a delay. 

Mr. Mann. All these things would keep that train out. 

Mr. JuDSON. What would you do with an engine weakening? No 
defect in the machinery, but she weakens. She has cooled and her 
flues are leaking. 

Mr. Mann. That is something that you can not foresee? 

Mr. JuDSON. Yes. You might say that we might have better 
boiler work in the shop, but there you have the fact. 

Mr. Richardson. Your idea is that no law can provide for all 
these little incidents and accidents ? 

Mr. JuDSON. Yes, sir; I say after you enact this law trains will 
still be delayed, and we will have to take the consequences. 

Mr. Richardson. WTiat could you suggest to the committee that 
would provide for these accidents and delays which cause you to op- 
pose the enactment of the law ? 

Mr. JuDSON. I should not like to suggest the language of a law. I 
believe our rule, with the self-interest that enforces it, is the best 
guaranty that the men are not going to be overworked. * 

Mr. Mann. What do you require where a train is delayed — ^what 
kind of a report or excuse from the conductor ? 

Mr. JuDSON. We have a report that shows every delay and the 
cause of it, in that 100-mile tun, or 125-mile run, as the case may be. 
That report may show one or half a dozen, or it may show twenty 
delays; but it shows the exact point where each delay occurred, and 
the exact cause of it, and that is turned in with his trip report. 

Mr. Mann. The conductor makes that report? 

Mr. JuDSON. The conductor makes that report; yes, sir. 

Mr. Mann. Does the engineer make any report ? 

Mr. JxjDSON. Nothing unless there is something the matter with the 
engine. If it is something tjie matter with the engine, or the engine 
is at fault, then he signs the report. 

Mr. Mann. He signs the report with the conductor ? 

Mr. JxjDSON. Yes. If anything happens to the engine we do not 
take the word of the conductor for it. 

Mr. Mann. To whom is the report made ? 

Mr. JuDSON. The report is on a blank, and is turned in regularly 
with the trip report to the train master. 

Mr. Mann. So that in case the delay is caused by any of the inci- 
dents or accidents you have referred to, your notice oi them comes 
through the reports of the train man himself? 

Mr. JuDSON. Yes. 

Mr. Mann. And if he reports that there has something unforeseen 
arisen, you would be protected under this law, if you provide for 
that in the law. 

Mr. Wanger. Suppose a case like this: The train leaves a place 
50 miles or so out of Chicago, a freight train, and runs into the city, 
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and the men have several hours for rest there, and then that engineer 
takes that train bad^. Now, through a series of these accidents, the 
train is late in getting into Chicago, which does not give the usual, 
(Customary rest in that city ; but the men have not been on for sixteen 
hours, and they are anxious to get back again to their own town, and 
the company is desirous of sending back the train, in order to make 
the regular run, and you do not have another crew. Would not the 
crew be permitted to take that train back, although it would be con- 
siderably more than sixteen hours before they reached the final 
terminal ? 

Mr. JuDSON. No; under our rule we do not permit that. We keep 
extra crews for that purpose in Chicago. 

Mr. Wanger. I am very glad to know that. 

Mr. Ryan. In the case of telegraph operators, what hours do they 
work, usually? 

Mr. JuDSON. Telegraph operators in the country work twelve 
hours. Train dispatchers work eight hours. 

Mr. Ryan. Suppose one of those telegraph operators should make 
an arrangement with the man who succeeds him ; could that arrange- 
ment be made and could he remain there in the other man's place 
without the officials knowing it? Is that frequently done, do you 
know? 

Mr. JuDSON. I do not know that it is. We would discipline a man 
very severely for doing it. I could not say that it is never done. 

Mr. Ryan. Could he not have some sign to indicate who the person 
is to the train dispatcher ? 

Mr. JxjDsoN. Yes ; imitating the call. 

Mr. Mann. You can not teU by the click of the instrument whether 
it is one man or another. 

Mr. JuDSON. No; but they have a call. They are required to sign 
their messages. 

Mr. Ryan. You require a telegraph operator to be relieved every 
ten hours? 

Mr. JuDSON. Yes. 

Mr. Ryan. But there is no means of knowing whether it is done or 
not? 

Mr. JuDSON. Yes ; we do know in a general way. What I meant to 
say in answer to your question was that a man might arrange with 
another to work for him four or five or twelve hours, and we might 
possibly not know it. I think that is what occurred in Colorado 
recently. 

Mr. Ryan. Yes. 

Mr. Baldwin. Under that bill, if that thing should happen, how 
could the company avoid the liability of this thousand-dollar fine? 

Mr. Mann. If the company did not know it I do not think they 
would be liable to the fine. 

Mr. Ryan. No. 

Mr. Mann. Do you have any runs where the runs are short and 
where they go out for a few hours and lay over for a few hours at 
the end and then come back for a few hours, so that the total number 
of hours of labor for a day do not exceed ten or twelve, and yet 
there is a little rest in between ? 

Mr. JuDSON. We have not any runs of that kind except on the 
suburban service. 
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Mr. Mann. Do you have any passenger runs of that kind? 

Mr. JuDSON. No, sir; except in the surburban service. 

Mr. Mann. You do not have any in Illinois ? 

Mr. JuDSON. No. 

Mr. Mann. There was one instanced to us this morning, I thought. 

(Adjourned.) 



Exhibit A. 



Statement shomng movement of freight train No, 177 from Orleans to St. Francis during 

month of Aprily 1906. 

This train is operated by two crews,' one crew handling train from Orleans to 
Atwood, 91 miles, where it is taken by a relief crew, which handles the train from 
Atwood to St. Francis, a distance of 42 miles. 



Date. 



Left Orleans. 



Arrived Atwood. 



Time 


con- 


sumed. 


Hr8.min8. 


14 


80 


10 


05 


10 


30 


8 


20 


13 


50 


14 


35 


16 


50 


9 





10 


45 


13 


5 


9 


55 


12 


20 


11 


52 


15 


20 


7 


80 


14 


45 


12 


50 


8 


25 


16 


30 


23 


40 


7 


20 


14 


25 


10 


55 


13 


55 



Left Atwood. 



Arrived 
St Francis. 



Time 
con- 
sumed. 



8.50 p. m., 
10.16 a. m 

8 a. m 

11.05 a.m. 
10.40 a.m. 
9.05 a.m.. 
7.40 a.m.. 
7.30 a. m., 
10.35 a. m. 
11.40 a. m. 
7.35 a.m. 
9.40 a.m.. 
9.43 a.m.. 

9 a. m 

10.05 a. m. 
10.45 a. m. 
7.55 a. m., 
7.46 a. m., 
9.30 a. m., 

2 p. m 

8.16 a.m., 
10.55 a. m 
9.40 a.m. 
8.30 a. m., 



11.40 p. m 

8.20 p. m 

6.30 p. m 

7.35 p. m 

12.30 a. m 

11.40 p. m 

11.30 p.m 

4.30 p. m 

9.20 p.m 

12.45 a. m .... 

5.30 p.m 

10 p.m 

9.35 p.m 

12.20 a. m 

5.35 p.m 

1.30 a. m 

8.45 p.m 

4.10 p. m 

2a.m 

1.40 p. m 

3.35 p. m 

1.20 a. m 

8.35 p.m 

11.25 p.m 



1.05 a.m... 
8.45 p. m... 
7.20 p. m... 
8.40 p. m... 

la.m 

12.20 a.m.. 

la.m 

9.27 p.m... 
11.10 p.m.. 
2.40a. m... 
6.30 p.m... 
10.40 p.m.. 
11.30 p.m.. 
1.55a. m... 

6p.m 

3.20 a.m... 
9.50 p.m... 
5.15 i>. m... 
3.45 a. m... 
4.35 p.m... 



4.30 a. m 

12.20 a. m 

9.40 p. m 

11.10 p.m 

6.10 a. m 

3.16 a. m 

3.45 a. m 

11.40 p.m 

3.20 a. m 

5.45 a. m 

9.20 p.m 

12.45 a. m 

2.10 a. m 

6.10 a. m 

8.05 p.m 

6.10 a.m 

1a.m. 

7.15 p.m 

6.80 a. m 

7.30 p.m 



Hrs. 



mins, 

3 25 

3 35 

2 20 

2 30 

5 10 

2 55 

2 45 



3 15 
2 5 



50 
3 10 
2 
2 45 
2 55 



2.30 a. m. 
9.45 p. m. 
1.20 a. m. 



4.40 a.m.. 
11.55 p. m. 
8.25 a.m.. 



2 10 
2 10 
2 5 



Office of General Superintendent, 

Lincoln, Nebr., May 3, 1906. 



Exhibit B. 

Statement showing time made by Sterling Division freight trains bttween Brush and Den- 
ver , month of April, 1906. 



Date. 


Train. 


Left Brush. 


Left Denver. 


Arrive Denver. 


Arrive Brush. 


Time 
con- 
sumed. 




f2/76 




5.40 p.m 




10.50 p. m 


h. m. 
5 10 


1 


\Ex 3112 


10 20 a. m . . . 




11.06 p. m 


12 45 




J2/76 




5.45 p. m 




4.10 a.m 


10 86 


2 
3 
4 
5 


lEx 3102 


9 25 a m 




7.16 p. m . 


9 50 


/2'76 




5. 40 p. m 




4.00a. m 

'3.3()a.m'. 


10 20 


1ex, 1961 


5.30 a. m 




10.15 a.m 


4 46 


f2/76 




6.40 p. m 


8 50 


1 Ex. 1751 


8.00 a. m . ! . . 




6.45 p. m 


10 46 


)2;76 




7.00 p.m 




4.50 a.m 


9 60 


\Ex.3112 


10.00 a.m 





11.50 p.m 


13 60 
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StaUmerd showing time made by Sterling Division freight trains between Brush and Den- 
ver, month of April J i.9(?^— Continued. 



Date. 


Train. 


Left BruBh. 


Left Denver. 
5.40 p. m 


Arrive Denver. 


Arrive Brush. 


Time 
con- 
sumed. 




ri/76 




1.46 a.m 


A. 
8 
4 
9 

12 
4 
9 
6 
6 
5 
5 
6 

10 
7 
8 
8 

11 
7 
6 
8 
6 
8 
7 
4 
6 
6 
6 
9 
6 
8 
6 
7 

10 
7 
9 
7 
8 
6 
6 
8 

19 
^ 7 
9 
6 
8 
7 

13 
8 
4 

10 
9 


Wl. 

5 


6 


Iex 2019 


1.40 a. m 




6.35 p. m 


56 




/2,76 




7.00 p. m 




4.15 a.m 


16 


7 


lEx 1765 


ii.l6 a^ m 




12.16 a. m 


69 




2/76 




6.45 p. m 




11.00 p.m 


15 


8 


Ex 3101 


8 35 D m 




5.35 a. m 





9 


2/76 




6.45 p. m 




1.36 a.m 

10.50 p. m 


60 




n/76 




5.30 p.m 





W 


10 


Ex 3102 


1.40 a. m . 




6.40 a.m 







2/76 




6.45 p. m 





12.30 a.m 


46 


11 


Ex 3113 


11 20 a m 




4.40 p.m 


?0 




Ex. 1757 


1. 15 p. m 




11.46 p.m 




30 




r2/76 




7.00 p. m 




2.16 a.m 


16 


12 


IEx. 3106 . 


0.52 a. m . 


3.50p.m 


68 




12/76 




6.30 p. m 


3.25 a.m 


66 


13 


\Ex.2109 

2/76 


9. io a. m 


8.30 p. m 


?0 


14 




6.46 p.m ' 


2.20 a.m 

11.45 p.m 


36 




f2/76 




6.45 p. m 





16 


Ex. 3164 


3.00 a. m 


1 11.20 a.m 


?0 


f76 




5.40 p.m ' 


11.50 p.m 


10 


16 


1e».3106 


12 10 a. m 


1 8.20 a.m 


10 


17 


1276 




5.50 p. m 1 


1.25 a.m 


36 


Ex. 19C4 


3.25 a. m ... 




7.50 a. m 


?6 


18 


/2/76 




6.46 p. m 




12.50 a. m 


6 


Ex. 3110 


6 60 a. m 




i.46p.m 


66 


18 


2/76 




6.55 p. m 




1.30 a.m 


36 


Ex 1757 


3 40 p m 




1.15 a. m 


86 




2/76 




6.45 p.m 




1.00 a.m 


16 


20 


Ex.3112 


1.30 a. m 


j io.ld a. m 


40 




<Ex 3164" 


6 

1 60a m 


6.25 p. m ! 


1.15 a.m 


60 


21 




9.10 a.m 


?0 




[Ex. 3101 . 


8.85 p m 




7.00 a. m 




?6 




J2/76 




7.30 p.m 




2.45 a.m 


16 


22 


lEx. 3111 


9 35 p m 




6.45 a.m 


10 




r2/76 




5.50 p.m 




hOOa.m 


10 


23 


lEx 1761 


1 15 a m 




9.30a.m 


30 








6.45 p.m 




1.10 a.m 


?6 


24 


{ex. 8112 '.. 


6.50 a. m 




12.55 p. m 


6 




/2/76 




6 35 p. m 




2.45 a.m 


10 


26 


1 Ex. 3176 


ii.30a.m 




7.06 a.m 


36 




11/76 




6.00 p. m 




1.20 a.m 


W 


26 


Ex. 3111 


3.40 a. m 




1.10 p.m 


30 




r2/76 




6.45 p. m 




12.45 a.m 





27 


' Ex. 2019 


2.10 a. m . . 




10.40 a. m 


30 




2/76 




5.40 p. m 




12.60 a.m 


10 


28 


Ex. 3176 


340a m 




4.40 p. m 







Ex.3111 


7.30 p. m 




4.15 a. m 




46 








6.45 p m 




10.45 p. m 





29 


{ex. 3106 


8,40 p. m 




6.40 a.m 





80 


2/76 




6.46 p. m 




4.30 a.m 


46 
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Chicago, March I'h lOO-'t. 
Mr. H. D. JuDSON, 

General Superintendent, Chicago. 
Mr. H. C. NuTT, 

General Superintendent, Burlington, 
Mr. Henry Miller, 

General Superintendent, St. Louis. 
Dear Sirs : We want to get out definite instructions in the matter of train men 
being long hours on the road. I think we shall want to make the limit eighteen 
hours; that is, after eighteen hours' continuous service, except under extraor- 
dinary conditions, such as wrecks, washouts, etc., the man shall be given at 
least eight hours of rest, and more if asked for. 

Of course we want, as far as possible, to make at least an average speed of 
10 miles per hour across every freight district that is 100 or more miles long. 
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Where the mileage is less than that, if we have to pay for a hundred miles, if 
we can get more work done by using ten hours that is what we want to do. 

I wish you would draft and send me a rule that would cover this matter. 
The point I have in mind is that after eighteen hours of continuous service the 
company's officers must see that the men have rest, even to the extent of tying 
up between terminals. It is hardly likely that a train of live stock or mer- 
chandise freight will ever be on the road this number of hours. 

I should like to have you suggest also the best method of keeping check on 
the individual crews and men, so that the dispatcher will have it within his 
control to avoid letting men go out or ordering them out after a trip until they 
have had proper rest. Some men are willing and anxious to turn and make 
another trip without sufficient rest, and we must be particular to see that they 
4o not. 

I shall be glad to hear from you promptly. 

Yours, truly, J. M. Grubeb. 



Chicago, May S, 1905. 
Mr. H. C. NuTT, 

General Superintendent, St. Louis. 
Mr. G. T. Ross, 

General Superint evident, Burlington. 
Mr. H. D. JuDSON, 

General Superintendent y Chicago. 
Gentlemen : In reference to time of duty of train and engine men, please see 
that instructions are issued to observe the following rule hereafter : 

Except in cases of emergency, such as wrecks, washouts, etc., train and en- 
gine men will not only be entitled to eight hours* rest after sixteen hours' con- 
tinuous duty, but dispatchers on duty will see that they are required to take it, 
nor will they permit them to be called for a return trip after arrival at a ter- 
minal if the probable additional time of duty would make the total time exceed 
sixteen hours without rest. Where State laws cover other employees, or pre- 
scribe differently in any respect, such State laws must be respected. 
Acknowledge receipt and advise if understood. 

Yours, truly, J. M. Gbubeb. 



Washington, D. C, May 9, 1906. 
Hon. William P. Hepburn, 

Chairman Committee on Interstate and Foreign Commerce, 

House of Representatives, Washington, D. C. 

Dear Sib : Since appearing before your committee on behalf of the Delaware 
xind Hudson Company, on May 4, 1906, with relation to the bills to limit the 
hours o^ service of railroad employees (H. R. 4438, H. R. 16676, H. R. 18671, and 
H. R. 18961), I have obtained from our operating officers certain information 
<3oncerning the practical consequences which the proposed measure would have. 
It seems to me that it is desirable that this information should be before your 
committee, and I respectfully request that you will accept this letter as a part 
of my statement. • 

The great bulk of the traffic of the Delaware and Hudson Company originates 
either at Binghamton, N. Y., or Carbondale, Pa., and is carried either to Albany, 
Mechanicsville, or Mohawk, N. Y. Carbondale is the point at which the anthra- 
cite coal traffic of the company is gathered for transportation to delivering 
points and Binghamton is the point of connection with the Delaware, Lacka- 
wanna and Western and Erie railways, which, together with the lines of the 
Delaware and Hudson and its eastern connections, form through routes for 
traffic originating in the West and destined to points in the State of New York 
and in New England. At Mohawk the Delaware and Hudson connects with the 
New York Central, at Albany with the Boston and Albany, and at Mechanicsville 
with the Boston and Maine. From Albany traffic is also distributed via the 
Hudson River. Oneonta is a division point on the main line of the Delaware 
and Hudson, 61 miles northeast of Binghamton and 94 miles northeast of Car- 
bondale. It is 82 miles southwest of Albany, 71 miles southwest of Mohawk, 
and 87 miles southwest of Mechanicsville. The ordinary runs of train crews in 
the freight service are arranged with reference to these points. Crews from 
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BSngbamton to Oneonta, 61 miles, make the return trip immediately. The same 
is true from Oneonta to Albany. Oneonta to Mohawk, and Oneonta to Mechanics- 
ville. The only run which is made in but one direction is that from Carbondale 
to Oneonta, 94 miles. 

The train men employed by the Delaware and Hudson are, with very few 
exceptions, paid on the mileage basis, receiving 100 miles pay for a day's 
work and being paid for 10 miles for every hour which they are on duty in 
excess of eleven hours. 

The run from Carbondale to Oneonta, 94 miles, is, as I have said, the only 
one which is not commonly doubled within a day. On this run the men are 
obliged to lay off after running the 94 miles, which distance is often made in 
seven or eight hours, and commonly in from ten to eleven hours. The attitude 
of the men is fully shown by the fact that this is the least popular run on the 
road ; preference on the part of train men is unanimous in favor of any of the 
other runs. This is because they feel that it is a hardship to be required to lay 
over away from home, not only on account of the extra expense to them which 
it involves, but because in other respects they are necessarily deprived of the 
comforts to which they are entitled during the' hours that they do not devote 
to labor. Although this run is frequently made 'in from seven to eight hours, 
the enactment of H. li. 18951 would make it absolutely illegal to permit these 
men to start for their homes until they had had at least ten hours of idleness. 
This would practically require them, in order to obtain any proper rest what- 
ever, to maintain adequate quarters for rest at both ends of the division. The 
men very much prefer to make the return run after a briefer interval of rest. It 
should be said that for this run of 94 miles the men are paid for 100 miles. 

The " turn " run from Binghamton to Oneonta, 122 miles, is commonly made 
within sixteen hours. The other " turn " runs of the company require slightly 
more. The men are allowed seventeen hours and twenty-four minutes for the 
double run Oneonta to Albany and return, 164 miles; they are allowed fifteen 
hours and twelve minutes for the double run Oneonta to Mohawk and return, 
142 miles, and they are allowed eighteen hours and twenty-four minutes for the 
double run Oneonta to Mechanics vi lie and return, 174 miles. The only way 
that these runs could so certainly be brought within a maximum of sixteen 
hours as to protect the company from danger of occasionally violating the 
terms of such a law as that proposed would be to make them all single runs. 
In other words, after running any of these distances the men would have to be 
required to take a ten hours' lay off involving, as it would, putting them to the 
expense and discomfort of providing themselves with quarters in which to 
spend idle time away from their homes. 

I have already in this letter called your attention to the fact that under its 
contracts with its employees this company pays for 100 miles for each day's 
labor — that is, on the 94-mile run from Carbondale to Oneonta there is an addi- 
tion of constructive mileage for which the men are paid, amounting to 6 miles. 
Now, if the other runs, which at present are doubled, were made single runs 
each of them would have to be paid for as for 100 miles. Thus to the 61 
actual miles from Binghamton to Oneonta would be added 39 constructive miles, 
or 64 per cent ; to the 82 actual miles from Oneonta to Albany would be added 
18 constructive miles, or 22 per cent; to the 71 actual miles from Oneonta to 
Mohawk would be added 29 constructive miles, or 41 per cent, and to the 87 
actual miles from Oneonta to Mechanicsville would be added 13 constructive 
miles, or 15 per cent. The labor expense of conducting the business of the com- 
pany would be increased by these proportions. It is to be observed that while 
this would be the result to the company the accompanying consequence to the 
employees now in its service would be a reduction of earnings, while at the 
same time they would be put to additional expense. For example, in another 
liart of the system than that on which traffic is most dense, which has been dis- 
cussed al>ove, this company has a run from Albany to Whitehall, a distance of 
80 miles, which is commonly doubled within the day. While under favorable 
conditions this can be done in sixteen hours, if the proposed law were adopted, 
this company, for its own protection, would be obliged to make it a single run. 
For the 160 miles, at present, an engineer receives $6.56. If he were only per- 
mitted to run 80 miles he would be paid for 100 miles, but would only receive 
$4.10, out of which he would have to expend at least 75 cents for the extra cost 
of board and lodging during his lay off away from home. Thus, while the 
company would be forced to pay $8.20 for what it now obtains for $6.56, an in- 
crease of 25 per cent, the individual employee would really be considerably 
damaged. 
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In order to keep the men fully employed and the freight moving under the 
conditions that would be imposed by the enactment of any of the measures 
under discussion this company would be compelled largely to increase its loco- 
motive equipment. It would also have to provide additional terminal facilities 
and in many other ways the adjustment to the radically new methods demanded 
to meet the legislation would entail upon the company large expenditures. Be- 
yond this it is certain that if the railways of the United States were compelled 
immediately to adjust themselves to such a law as that proposed they would 
find it impossible, at short notice, to obtain the additional equipment and facili- 
ties which it would require. The consequent interference with traffic movement 
and the injury to the business interests of the country it is quite imi)ossible to 
estimate. Traffic congestion and general disorganization and demoralization 
of the service would be certain to be the immediate result. Certainly If CJon- 
gress is to impose this burden upon the railway business of the country, it ought 
not to do so without ample warning and full opportunity to comply with the 
conditions of the law. 

I am, Mr. Chairman, with great respect, 

Very truly, yours, * H. T. Newcomb, 

Counsel far the Delaware and Hudson Company, 
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H. R. 4438, 16676, AND 18671. 



Committed on Interstate and Foreign Commerce, 

House of Representatives, 
Washington^ D. C, Tuesday^ May 22^ 1906. 

The committee met this day at 10.40 o'clock a. m., Hon. William P, 
Hepburn in the chair. 

Mr. EscH. When we adjourned the other day, Mr. Chairman, w0 
were on the latter portion of section 1 of the bill H. R. 18671^ " to 
promote the safety of employees and travelers on railroads by limit- 
ing the hours of service or employees therein," and the question arose 
as to the striking out of the words " or train service," on line 6 of 
page 2, the subcommittee having recommended it. 

The Chairman. I suppose we will consider that at the conclusion 
of the hearings. 

Mr. EscH. If there is no objection, we might get some light upon 
that from Mr. Fuller by asking him some questions only on this 
feature. 

Mr. Mann. And I want to ask him some questions on something 
else afterwards. 

The Chairman. Mr. Fuller, we will hear you. 

BUMHSVaS^m off nek, H. R. FtJI^LElt, LBGISLATIVK REPRESENT * 
AlUVE OF THE BROTHERHOOD OF LOCOMOTIVE ENGINEER^, 
TRAlNlMCEir, AND FIREMEN. 

Mr. FuiiLER. Mr. Chairman and gentleriien of the committee, I 
see by the statement of Mr. Esch that the committee has taken as 
the basis for this legislation House bill 18671. I want to say to 
the committee, with due deference to those who desired that bill 
introduced and with due deference to the committee's consideration 
of it,that it does not represent the views of the men whom I represent. 
Our views are expressed in House bill 18961. A great many criti- 
cisms from our standpoint can be made of bill 18671. 

Mr. Richardson. What is the difference between the one you ais^- 
sented to, 18961, and the other one? 

Mr. Fuller. I will be glad to tell the committee. .In the first 
place, as I stated before the committee, we were opposed to anything 
that savored of penalizing the men if- they happened to work extra 
hours. 

The Chairman. What objection is there to that, Mr. Fuller? 

Mr. Fuller. I wanted to say that on page 1, line 4, of this bill, 
18671 
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Mr. EscH. There is no bill so far that penalizes the men. 

Mr. Fuller. Yes; but I wanted to say this: There is an effort, I 
understand, on foot to amend the bill in that way. 

The Chairman. Let me ask you, Mr. Fuller: It is said that one 
of the necessities for the enactment of this bill is that railroads im- 
pose upon the men. They recognize the fact that if they do not go 
when they are desired to go, they will in some way be ostracized and 
hurt. Now, is it not true if there was a provision of this kind, making 
it an offense for them to go out and violate the law, the company 
could not with any kind of decency insist upon their going, and it 
would strengthen them in their position? 

Mr. Fuller. I answered that before. It appears in the hearings, 
I wanted to confine myself to the criticisms of this bill. It says here, 
" That the provisions' of this act shall apply to every common carrier 
or carriers, their officers, agents, and employees." Now, in the event 
this amendment is not put in, it is a question whether, in my mind, 
the words " and employees " can not be construed also to apply to 
them, so far as the penal provision is concerned. 

There is a lot of matter in section 1 of this bill that we think is 
entirely unnecessary. It says, " The term ' railroad ' as used in this 
act shall include all bridges and ferries used or operated in con- 
nection with any railroad." The question of employees employed 
upon that particular part of the line does not come into this dis- 
cussion, because those people on bridges and ferries are not worked 
excessive hours. We would rather have the bill as brief as possible 
and to the point. 

Now, on page 2, line 3, it says : "And the term ' employees ' as used 
in this act shall include conductors, brakemen, engineers, firemen, 
train dispatchers, tele^aph operators, or other jjersons actually 
engaged in train operation or train service, and notwithstanding that 
the cars on or in which they are employed may be held and operated 
by the carrier under lease or other contract." 

Now, as to cars being leased or operated under contract, it is all 
-unnecessary. The courts have held, in construing the safety-appli- 
ance act, that the carrier who is operating the car is responsible for 
it at that time. 

Another thing, we object to naming the employees, for two reasons. 
The first reason is that it is a very easy matter for a railroad company 
to evade the law by changing the term used to designate the employee. 
For instance, a brakeman is often now called a train man, and if we 
attempted to name the employees we have got to put in the name 
" porter," because there are a number of large lines m the country — 
I have in mind particularly the Santa Fe — which dispensed with the 
services of the forward brakeman on the passenger trains, and they 
now have what they call a " porter " doing that work. 

If we apply the names we will have to cover that fellow, and if we 
use the word " porter " we will either have to use extra languaLge to 
define it or will include those porters employed on Pullman cars who 
have nothing to do with the operation of a train ; and we ^ould 
rather, as expressed in our bill, have the provisions apply to " any 
employee engaged in or connected with the movement of any t rain in 
which such commerce is hauled." That confines it directly^ to the 
movement of the train. 4 

Mr. Bartlett. Where is that? ( 

4 
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Mr. Fuller. That is on page 2 of House bill 18961, lines 1 and 2. 

Mr. Richardson. Read tnat over again. 

Mr. FuLi^R (reads) : "Any employee engaged in or connected with 
the movement of any train in which such commerce is hauled." That 
confines the operation of the bill specifically to those who are directly 
engaged in the train movement, and there can be no question about it. 
A porter on a sleeping car has nothing whatever to do with the move- 
ment of a train. 

Mr. Richardson. "What is the difference between the language you 
use and " train service ? " 

Mr. CusHMAN. Read that language over again, Mr. Fuller. 

Mr. Fuller. It begins at the bottom of page 1: "Any employee 
engaged in or connected with the movement of any train in which 
such commerce is hauled. •' 

Mr. Richardson. Now, tell me the difference between that and 
" train service." 

Mr. Fuller. It would be easier to construe the words " train 
service " to cover a porter on a Pullman car, because he is actually on 
the train and engaged there, but not in the movement of the train. 

Mr. CusHMAN. Would not that language be broad enough to cover 
switchman, connected with the movement of any train ? 

Mr. Fuller. Switchmen are not train men. Their work is not 
that of the movement of trains. The word " train " was never better 
defined than the vice-president of the Southern Railway defined it 
a few years ago upon being questioned by the chairman of this com- 
mittee. He said it was a tram after it was made up in the yard and 
got out under the dispatcher's control. That is a train. 

Mr. CusHMAN. The bill you propose does not mention train men 
at all? 

Mr. Fuller. Switchmen are not connected with the movement of 
the train. 

Mr. Ryan. If they make up the train in the yard they are ? 

Mr. Fuller. It is not a train within the meaning of the standard 
rules in operation upon the railroad until there is somebody in charge 
of it, an engineer and conductor, and they get their orders and the 
engine is attached upon one end of it and green flags attached to the 
other end. Another train, for instance, could not come along and 
run bj' that train if there were ^reen markers on the rear end and no 
engine on the other end, and if it was going the other way and there 
wrffe no engine attached it could not go on. The train is not repre- 
sented until it has an engine on one end and green flags on the other 
end. 

Mr. Mann. Is not a man connected with the movement of the train 
who will have to throw a switch to determine which track it shall 
run on ? 

Mr. Fuller. I think so. 

Mr. Mann. Suppose you have a station agent where there is a very 
small amount of business and few trains, and that station agent 
watches the trains for twenty-four hours nominally, but actually 
works only three or four hours a day ? 

Mr. Fuller. As to actual switching service it would not apply, but 
it would apply to such a person. 

Mr. Richardson. It would apply to the man with the flag, telling 
. trains to go on ? 
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Mr. FuLjJER. Yes, sir. 
Mr. Ryan. Including telegraph operators? 
/ Mr. FuLUER. Yes; I think so. 

/ Mr. Gaines. A train dispatcher is connected with the movement 
/ of a train ? 
/ Mr. Fuller. Yes; he undoubtedly is. As I say, a lot of that 

language can be cut out. 

In section 2 of H. R. 18671 there is a provision which says, again — 

And no such employee who has been relieved from duty after a service of 
any period less than sixteen hours shall be required or permitted to go on 
duty again until he has had eight consecutive hours of rest. 

Now, our bill makes a minimum of ten hours, and when we consider 
that when a man, when he comes in off the road, has got to go to his 
home, have his wife, cook him a meal, probably, jand then give it an 
opportunity to digest, if he does not want to lie down like an animal, 
he can not get into his bed in less than an hour and a half or two 
hours after he is relieved from duty. Now, the practice is to call them 
within an hour or two hours before they are needed. 

Two hours is an extreme limit; say an hour before they are 
needed. In that way you will see that the rest that a man would 
have would be cut down to seven and one-half hours, and I base that 
on the present practice, because that is the rule now, that a man is 
entitled to a certain number of hours for rest, and it begins from the 
time he registers up at the terminal and runs until the time he goes 
on duty again. Most of the rules between the men and the com- 
panies provide that when an employee is called for duty and works 
any at all he must be paid for a day. If they do not use him a day 
it is their own fault They generally do use him a day, so that when 
a man goes out he always makes his time. There is no reason why 
he should not have that amount of rest. 

^ Mr. Mann. The Lake Shore and Michigan Southern road, for 
instance, runs a little suburban train into Chicago in the morning 
with a train crew. In the afternoon the same train crew runs that 
train again; but under this bill they could not do that. That train 
crew does not probably work anything like sixteen hours a day. 
Adding the lay-off in the morning, it is less than eight hours, or less 
than ten hours, before they go out in the afternoon. 

Mr. Fuller. When runs are arranged in that way the men are 
considered as going off duty after the first trip. 

Mr. Mann. No ; they go off duty entirely. * 

Mr. Fuller. Is it sixteen hours from the time they go on duty in * 
the morning until they quit at night? 

Mr. Mann. I do not think it is anything like sixteen hours. 

Mr. Fuller. If it is not sixteen hours, this law could not apply to 
them. 

Mr. Mann. Why not? 

Mr. Fuller. The purpose of this law is to overcome the exhaus- 
tion of men working excessive hours. Now, then, if this law will 
permit them to put a man out on the road and work continually for 
sixteen hours, where there is no relief at all, it is very evident that in 
♦his case that you speak of, when he is not actually engaged sixteen 
hours, but is a part of that time at rest, he surely ought to be per- 
mitted to work the sixteen hours from the time he begins in the morn- 
ing until he returns from duty at night. 
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Mr. Manx. It is our business to provide in the law that^-^^ 

Mr. Shsrmak. I do not think, Mr. Fuller, thAt you catch Mr. 
Mann's point. It is that, having worked three hours in the morning 
and having gone on duty, they <5an not then be employed during that 
sanve day. 

Mr. Fuller. If his work is completed, if his regular assigti^d 
run is completed when he goes off duty, then I should say they could 
not use him again, but in that case it is not completed. 

Mr. Sherman. It is for the time being. 

Mr. Fuller. It is not so considered in the operation of a railroad. 
He has only performed part of his trip. 

Mr. Mann. You are mistaken. He has performed his entire trip. 

Mr. Fuller. The duty assigned to that man, if I understand you, 
is to make two trips. That is his regular stint. Now, then, because 
he is not continually in the service all that time, actually working, 
I do not think that that Would apply in this case. I think the com- 
pany could go ahead and work him, and I am sure there would be iio 
complaint about it. 

Mr. Mann. That is a question, whether there would be complaint 
about it or not. He goes off duty. That is a clear thing. Is there 
not a way of reaching this ? 

Mr. Fuller. Yes, Mr. Mann. There is a Way of reaching it. 
Instead of making that man lay off between trips tliey would arrange 
to have some other run for him and let some other fellow who got m 
later take the afternoon train out. 

When this law is passed the railroad companies will have to adjust 
the running of these men to comply with the law. 

Mr. EscH. As a matter of fact, with the suburban trains when they 
get to the outer terminus somebody still keeps in charge of the en- 
tfine? Does not the fireman in some cases do the Wiping, and are 
fliey not in continuous service? 

Mr. Fuller* Yes ; and I understand they come back atid the engine 
is put into the roundhouse. 

Mr* Kyan. The heaviest traffic is early in the morning and late in 
the afternoon, taking the people out and bringing them home again 
in the evening. 

Mr. Mann. That is the same way with the milk trains in Chicago. 
Under this law they could not do that at alL 

Mr. Fuller. You will readily see that the railroad company, prob- 
ably the one you speak of, Mr. Mann, has hundreds of crews. Lots 
of these roads out of Chicago run many suburban trains, thick and 
fast. It is easier for the railroad company to adjust itself to condi- 
tions to meet a law than it is for you, gentlemen, to pass a law and 
try in it to meet all the conditions and objections that will be raised 
here before you in the consideration of this bill. If you did attempt 
to meet them, or a small portion of them, the law would be absolutely 
worthless* 

Mr. Mann. You have got to meet these cases. They are not ex- 
ceptional. Take^ for example, the town from which I come. A 
train crew lives in that town and goes to Chicago in the morning on 
the morning train and gets to Chicago at 10 o'clock and stays in 
Chicago during the day laid off until 4 o'clock in the afternoon, when 
they start a train back. They get home at 8 o'clock at hight. They 
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only have about six hours' actual service in the day. They are paid 
for a full day^s time. They live in the country, where they want to 
live. They must spend the night there. This law would prohibit 
that. They could not get back at night. They would have to stay 
in Chicago at night, simply because they had worked three hours in 
the day. 

Mr. Fuller. I do not think that law could be construed to that 
extreme view. I want to be fairly understood. I said to the com- 
mittee that we approached this question with reluctance. Now, we 
are not so overly anxious for legislation of this sort that we are will- 
ing to acquiesce in or submit to a bill that would attempt to meet all 
these objections that are raised by opponents of this legislation, be- 
cause in that case it would be worthless. Unless we can have a bill 
that lays down a practical rule, a reasonable one, which requires the 
railroad companies to adjust their conditions to it rather than fram- 
ing it to meet their conditions in detail, I think it would be better to 
let it alone. That is my honest conviction about it. 

Mr. Mann. What I wanted to get at, as I understand it, is the 
railroad sending out a crew that has been on duty six hours. 

Mr. Fuller. Unless you gentlemen can see this in this way, it is 
useless for you to use your time in the consideration of this question : 
Is it just and right to the public and the employees that men should 
be worked excessive hours? That is the first thing to find out. If 
it is not right, then there should be some reasonable limit as to what 
is excessive, and they should not be permitted to work above that 
number of hours. iJow, then, if we can not do that, we had better 
have no law. I say you will find a hundred and one objections to 
everything that is proposed, and especially with regard to this leg- 
islation. But if it is wrong to work these men above the number of 
hours specified, then I say it is the duty of Congress to say to the rail- 
road companies, " You shall adjust your conditions so that these men 
will not be required to work excessive hours and endanger their lives 
and the lives of the public." 

Now I say that the safety of these men and the safety of the public 
is a matter of greater importance than the convenience these railroad 
companies now have as the result of working the men excessive hours. 

Mr. Sherman. Your ideas about the results desired to be attained 
are not different from those of the members of this committee, but 
the difference is simply in the point of reaching that result. That 
is all. I am perfectly certain that no member of this committee 
differs from you in the desire to legislate in such a manner that the 
men shall not be worked beyond the point of a reasonable strain upon 
the human system, so as not to harm themselves and endanger the 
lives of others. Now the simple point is how to get at that. 

Mr. Fuller. I have tried to be fair in this. If you listen to the 
arguments of the other side we w411 have no legislation. They say 
we want no legislation ; that it is not necessary. Now, I am trying 
to give the committee all the help that I can, but I think if you want 
to cure this abuse you will have to lay down a rule and say to the 
railroad companies : " Gentlemen, the law is bigger than you, and 
you have got to adjust your conditions to this standard." 

Mr. Ryan. The great trouble is with trains on the road, and not 
on the suburban lines. 
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Mr. Fuller. We have tried to meet that. When casualties occur 
after the men have started on their trips, they can go to their termi- 
nals. 

Now, section 3 of this bill brings up the question of giving the 
Interstate Commerce Commission the authority to reduce the num- 
ber of hours. We did go in with the Commission on the first bill. 
They agreed to a proposition to let them lay down a rule. It was 
thought not proper to do that by members of this' committee, and we 
backed away from that proposition. Now,*sin{ce we dropped that 
idea we would prefer that you lay down a rule, and that the Com- 
mission should nave, nothing to do with it except to enforce it. I 
think that is right. 

Mr. Mann. You seem to assume that all these objections are objec- 
tions made by the railroads. So far as I am concerned, I represent 
a locality that relies very largely on the Illinois Central Kailroad to 
get down to business in Chicago, and you would simply wipe those 
trains oft the face of the earth. Those people are just as much inter- 
ested in this matter as the train men are. 

Mr. Fuller. But they do not want anv legislation, we know. 

Mr. Mann. They do not want any legislation that will prevent 
their getting to the city. 

Mr. FuiJjga. The railroads are opposed to this legislation. 

Mr. Mann. I am not talking about the railroad companies. You 
are thinking that everybody who. is talking about objections to. this 
bill refers to the railroad companies. 

Mr. Fuller. I was not speating with regard to you. I was refer- 
ring to the opponents of this legislation. I referred to the other side. 

Mr. Mann. I understand. 

Mr. Fuller. Another thing : This first bill provides only a penalty 
of $100. The safety-appliance law has a penalty of only $100, and 
they are violating it in hundreds and thousands of cases ; and, as I 
said before, if we hope to get any legislation that is effective, we have 
got to have some restraint put upon these companies, and I can no 
better express the effect of a $100 penalty than by reading to you 
two or three lines of what Judge Payson said before this committee 
on this particular subject on May 1, recorded on page 51 of your 
hearings. After being questioned by Representative Richardson, 
Mr. Payson said : 

I don't think such legislation would be any additional incentive to a railroad 
company to make additional regulations with referem^e to the management of 
the railroad than are in force to-day, because certainly a penalty of a hundred 
dollars visited on a corporation, looking at it simply from that side, would not 
amount to very much in dollars and cents. 

That expresses it to a T. One hundred dollars fine is nothing in 
the eyes of a railroad. Both Houses of Congress have passed a bill — 
the rate-regulation bill — which makes the penalties and fines $5,000. 
They would fine a member of the Commission or an employee of the 
Commission $5,000 for giving out any information. 

They would fine the railroads thousands of dollars for violations 
of regulations with regard to rates. Here is a thing" in the interest 
of life and limb. The Interstate Commerce Commission want a 
$100 fine, and we want a $1,000 fine, and we think it right that it 
should be a thousand dollars. 
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Mr. CusHMAN. Are you through with that particular phase of the 
subject ? 

Mr. Fuller. Not quite, yet. I will be through in a minute. At 
the bottom of page 3 of that bill — ^bill 18671 — the proviso reads : 

Provided, That the provisions of this act shall not apply in any case whefe, 
by reason of unavoidable or unforeseen train accident or act of God occurring 
after such employee has left a terminal, he is prevented from reaching his 
terminal within the time specified in section 1 of this act. 

Our bill provides for' casualties that occur after a man has started 
on his trip; that is, as applied to the maximum number of hours 
which he shall work ; but there is no relief in this bill as to the amount 
of hours that they shall give him when he comes in off the road. 
This would not only permit them to work him over sixteen hours in 
such cases, but permit them to make him go on duty when he came 
off the road, without sufficient time to rest. 

Mr. Stevens. WTiat bill is that? 

Mr. Fuller. This is the bill 18671, at the bottom ot page 3. 
Again, the words " unavoidable or unforeseen train accident " are too 
broad. It is a question of from what standpoint it is going to be 
considered " unavoidable." 

Mr. EscH. You use in your bill the word " casualty ? " 

Mr. Fuller. The word " casualty ; " yes. We take it from the 
State statutes. It covers all these things properly. It is a thing 
that is unforeseen. It is a better word, in our opinion. 

Mr. Richardson. You suggest the substitution of the word " cas- 
ualty " for " unforeseen and unavoidable accident? " 
. Mr. Fuller. Yes ; for " unforeseen and unavoidable accident." 
The term " unavoidable accident " is susceptible of too broad inter- 
pretation. 

Mr. Richardson. I admit it is susceptible of a great deal of di* 
verse interpretation. " Unforeseen " is a different word. 

Mr. Fuller. " Casualty " is a thin^ that is naturally unavoidable. 

Mr. CusHMAN. Are you through with that branch? 

Mr. Fuller. Yes, sir. 

Mr, CusHMAN. I want to ask you a question or two about this 
penalty provision. Do I understand that, in your judgment, any 
penalty which this bill provides for the violation of the law should 
go wholly to the carrier, to the railroad, and not to the men ? 

Mr. Fuller. That is my personal opinion, and the question has 
been submitted' to the officers of our organization, and I tell you 
frankly that we are opposed to penalizing the men. 

Mr. CusHMAN. Do you not think there is some force in the sug- 
gestion made by the chairman, that if a penalty attaches to the men 
as well as the railroad their hands would be strengthened ? 

Mr. Fuller. No ; I do not. I think it would put into their hands 
a means of violating the law. 

Mr. CusHMAN. In what way ? 

Mr. Fuller. In the first place, we are against it on principle. 
The railroad company is the common carrier which does the business 
for the public under the authority of Congress, and it has to take that 
responsibility and look for the safety oi travel ; the employees are 
not charged with it. The question of the action of employees is 
something for the carrier to take care of. They should be responsible 
for that. 
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Mr. Kennedy. If the cosapany should order a man to go out and 
be should acquiesce, he would become guilty with the company, and 
therefore could not complain ? 

Mr. FuixER. If you put that provision in the bill, I can see that 
this might he the condition : A railroad company might have a turn 
run, and their schedule might be, say, sixteen hours or fifteen hours 
without any delay ; that is, run a man out to a certain point and 
back to his home. Now, if the rule was laid down that they could 
not work that man above sixteen hours, they would see to it that he 
was given a proper train, a train not with excessive tonnage, so that 
he could get in. They would make their schedules shorter. 

Mr. CusHMAN. What has that got to do with the penalty ? 

Mr. Fuller. Now, if you put in a penalty against a man, the rail- 
road company can get a man within a few miles from his home. 
That is the temptation to the men that often leads to working exces- 
sive hours. We can not blame them. A man is, say, within 8 or 10 
miles from his home. He is faced by a violation of the law on the 
one hand and being kept away from his home on the other. The rail- 
road company knows it is safe, under these circumstances, to run him 
on to the terminal, because he has got to keep his mouth shut. Other- 
wise the railroad companies will have to adjust their runs so as to get 
the men in within the prescribed limit. 

Mr. CusHMAN. Now, Mr. Fuller, in the proposition of the passage 
of this bill, if the penalty should be changed, as has been talked 
about, that would be a law which would make it unlawful when the 
act itself should be committed practically by two parties; that is, 
the party representing the railroad ordering the man out, and the 
party accepting the order constituting the other party. Now, do you 
think, as a matter of general equity, that we ought to make an act 
committed by two people a crime as to one and nothing as to the 
other? 

Mr. Fuller. I can offer no better argument on that than the arjpi- 
ment I presented to show where the present agreements were ^do- 
lated. One great trouble about this is that, even after you pass a 
law, there would be some men — ^not the majority — ^who would still 
like to work, and the company may influence them to work. 

Now, they have got to keep their mouths shut, if they are penalized, 
and they will. Now. here comes a fellow in who wants rest, and he 
knows if he objects the other fellow behind him, who has got the 
name of working excessive hours, will do it, and he will be put down 
as a kicker, just as it has worked now under an agreement — under an 
agreement now that these men shall not be required to work an ex- 
cessive number of hours. It is the desire of the railroads and officers 
to work the men excessive hours under certain conditions, and certain 
of the men want to do it. 

The fellow who Tvants to do the right thing is coerced into working 
an excessive number of hours, and you would not only penalize .the 
fellow who at heart would do wrong in this case, but also the fellow 
who, under force of circumstances, is compelled to violate the law 
unwillingly. No manager is going to put up with a man in his serv- 
ice very long if he goes around sticking the law up in front of him 
and saying, " Here is the law. This makes it a crime to do such and 
such." 
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Supposing there was a good run to go out, where a man would 
not be gone long — and there are those good runs on most roads ; for 
instance, a stock train — and to get that run to its destination involves 
an infraction of the law. The men inclined to work excessive hours 
would accept that run, because they can see a preference there and a 
benefit. Suppose they want men to go out on another run, and one 
of the men sticks the law up at them. That is not ^ood from the 
standpoint of discipline, and I do not think it is right from the 
standpoint of discipline to put a thing like that into a man's hands 
to enable him to do just as it suits him and affect other men thereby. 

You can not get prosecutions under such a law. In my mind it will 
be much harder to enforce this law if there is a penalty put upon the 
man in addition to the companv. 

Mr. CusHMAN. Why will it oe harder ? 

Mr. Fuller. Because they will both keep their mouths shut. 

Mr. CusHMAN. Is it not a fact that the railroad men you represent 
will make an effort in good faith to enforce the law ? 
•Mr. Fuller. Yes. 

Mr.^ CusHMAN. Do they want to evade the responsibility put upon 
them and put it all upon the railroads ? 

Mr. Fuller. No ; but they are not willing to put their heads into 
a noose and be penalized for something that tlie employer is absolutely 
responsible for. The employer is the one who makes the conditions. 
He knows when every man gjets in from the road, and when he goes 
out ; and if he does not know it, he ought to. 

Mr. CusHMAN. This law is to prevent the employer from creating 
the condition — a wrong condition ? 

Mr. Fuller. Yes; but if he does create that condition by this 
proposition you want to penalize the man along with him. 

Mr. CusHMAN. The condition is created by the two parties. 

Mr. Fuller. No ; it can not be created unless the responsible party, 
the common carrier, wants it done. The railroad is not going to run 
trains and work men excessive hours unless it has a motive for do- 
ing it. 

Mr. EscH. Are these parties on an equal footing? 

Mr. Fuller. No, sir; they are on an entirely different footing. 
They are unequal. 

Mr. EscH. If you penalize the men and prosecute the case, could 
not the railroad employee plead immunity ? 

Mr. Fuller. I think so. 

Mr. EscH. Then how could you convict? 

Mr. Fuller. If an inspector of the Interstate Commerce Conunis- 
sion was around seeking evidence of the violation of this law he 
would go to the employees, and there is where he would have to go to 
get information, or get a line on it, as to what was going on. The 
employee would keep his mouth shut, and he could not get any in- 
formation out of him. As it i^ now, they get a whole lot of informa- 
tion in regard to the violations of the safety-appliance law from the 
employees. They have got to get it from them. But if those em- 
ployees were penalized — and that was suggested here before this 
committee in the consideratioin of the saftey-appliance act, that the 
employees should be penalized also for the violation of the act — 
they could not get the information. 

Mr. Bartlett. It is not uncommon in the State statutes to find 
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cases where one man who is party to a crime is punishable and an- 
other is not. Take the law forbidding the selling of liquor to minors, 
for example. 

Mr. Wanger. Mr. Fuller, do you not think the telegraphers are 
on a very different footing, where they have an oppoitunity to go on 
duty without knowledge of the station master? 

Mr. Fuller. They do not go on duty without the knowledge of 
the station master. 

Mr. Wanger. Can not a telegrapher continue on ? 

Mr. Fuller. No; the train dispatcher who has charge of them 
knows every man's call. He knows his initials, and if he is used to 
the men he knows whether or not it is bogus. It was suggested here 
that the railroad in Colorado on which a wreck occurred had no 
means of knowing that the day operator was on duty, and had no 
means of knowing the number of hours he had been on duty. I say 
it had the means. 

Mr. Wanger. You mean it might have had ? 

Mr. Fuller. Certainly; and the facts have never been known in 
regard to that wreck. This committee, I believe, asked for copies of 
that report. 

Mr. Mann. Supposing a train crew was out on the road and the 
sixteen-hour limit expujed before they returned. If they continued 
on duty, of course under this provision it would penalize the com- 
J)any. I apprehend if they should continue on duty without direc- 
tion it would be difficult to convict the company. But suppose the 
companv should give them to understand that it was their business 
to run through, but gave them no specific direction to that effect ? 

Mr. Fuller. You can not work a nian on a railroad without direc- 
tion. The conipany knows where he is every minute. 

Mr. Mann. The company does not know where he is on these little 
roads. They know between what telegraph stations he may be, but 
that is all. 

Mr. Fuller. That is close enough. They know what time that 
crew started on duty, and they know when their sixteen hours are up. 

Mr. Mann. That is true of the Pennsylvania Kailroad Company, 
but it is not true of the railroads of the West. 

Mr. Fuller. A crew on a railroad can not work on their own 
motion. The company must order them. 

Mr. Mann. The company orders them to begin that? 

Mr. Fuller. Yes ; and they order them to begin and continue that 
trip. They are supposed to take their train to a destination, unless 
they get orders to do otherwise. That can not be gotten around in 
any other way, Mr. Mann. 

Mr. Mann. I do not see how you can do that unless you forbid 
employees to do the work when the company has a man out on the 
line, 

Mr. Fuller. You mean to provide a penalty ? 

Mr. Mann. In some way do something. 

Mr. Fuller. The company has just as much control over that 
man when he is out on the line as when he starts at the terminal. 
They have got charge of the train. A train can not move without 
their knowing it. Their telegraph operators at every station report 
to the train dispatcher at what time the train passes. 
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Mr Mann. The train miffht be two hours at a telegraph station, 
and often, as in the West, they continue on duty at the end of that 
time. 

Mr. F^LzjsB. It is because of the conditions of employment that 
they do that. They are carrying out their orders or instructions 
when they get into that condition. 

Mr. CusHMAN. Just a moment, Mr. Fuller. The latter clause of 
the bill H. E^ 18961,. being your bill, provides — 

That to enable said Commission to execute and enforce tlie provisions of 
this act it shall employ such inspectors or other persons as may be necessary, 
and its agents or employees thereunto duly authorized by order of said Com- 
mission shall have the power to administer oaths, interrogate witnesses, take 
testimony, and require the production of books and papers. The Commission 
may also order depositions taken before any officer in any State or Territory 
of the United States or the District of Columbia qualified by law to take the 
same. 

What is the idea of the necessity of these inspectors? 

Mr. Fuller. I am glad you spoke of that, because I overlooked it. 
That is the thing I wanted to speak to the committee about. That 
was in the bill first agreed to by the Commission, and we would like 
to have it continued in this bill. 

Mr. CusHMAN. For what purpose ? * , 

Mr. Fuller. For the purpose of getting information. 

Mr. CusHMAN. As a matter of fact, is not this information as to 
any violation of this law in the possession first-hand of the railroad 
employees? That is, if you had only a dozen or twenty inspectors 
they could not cover the United States, but they could only be in a 
few places, whereas if this bill is enacted into law and it is violated 
by the railroad companies in any part of the United States the rail- 
road, employee working at the place where the law is violated, who 
knows of that violation, has that information at first-hand ? 

Mr. Fuller. If he is a man whom they caused or permitted to 
work excessive hours, he would know it. 

Mr; CusHMAN. Yes; and there might be no inspector there? 

Mr. Fuller. Yes; and the company knows it just as well as he 
does. 

Mr. CusHMAN. And as a matter of fact, is not the information 
about the violation of this law more fully in the possession of the 
man than it could possibly be in the possession of any reasonable 
number of inspectors ? 

Mr. Fuller. No, sir. Let me tell you. Each crew dispatcher 
that handles the men, the crews on the railroad, has a book, in that 
book the men register when they go out or report for duty. When 
they get back in, they come and register again. You can tell by that 
book whether the crews worked excessive hours. These inspectors 
can get that information off of that book, and we want to give them 
the authority to do that. 

Mr. CusHMAN. The men have this information at first-hand when 
the entries are made in the book. The entries in the book are only 
presumptive evidence, while the facts in the possession of the men 
are absolute evidence. If there was no other evidence obtainable, 
the evidence in the books would be taken, but in a criminal case you 
can not take what somebody has written in a book and substitute that 
for knowledge actually in the possession of a man. 



HOUB6 OF SEBVIO£ OF EAILl^AD EMPLOYEES. 15 

Mr* FuLi-BB. Suppose am employee dislikes, lots of times, to say 
axiything about a violation of the law ? 

Mr. CusHMAN. That is the point I wanted to get at. 

Mr. Fuller. And in the event an inspector tries to get such infor- 
mation from such a man and can not get it he can go to these reg- 
istry books and get a line on what has happened. Then these men 
ean be called into court to testify. 

Mr. CusHMAN. Is there not a disposition on your part and on the 
part of these men to attempt to place the responsibility on the com- 
pany and at the same time evade responsibility which should prop- 
erly attach to the men ? 

Mr. Fuller. No, sir. A penal provision should not properly at- 
tach to the employee* 

Mr. CusHMAN. Why would it be wrong to place the responsibility 
on the men as well as on the company ? 

Mr. Fuller. If you had been a railroad employee yourself and had 
been through the experience of railroad men for years, you would 
understand 

Mr. CusHMAN. I have worked on a railroad, Mr. Fuller. 

Mr. Fuller. Have you ever worked in train service? 

Mr. CusHMAN. No, sir; I have not. 

Mr. Fuller. You wc^uld find about the time you squealed once or 
twice — ^you would find it unpleasant to remain m the service of that 
company, if you were not dismissed from it entirely. This committee 
put a provision in the rate bill that gave the Government the authors 
ity to examine the books and papers of railroads with regard to rates. 
That has passed the Senate. It is for the purpose of finding out 
whether they are doing right or not. 

Mr. CusHMAN. That is a vastly different proposition. 

Mr. Fuller. Yes ; that is a question of dollars and cents. This is 
a question of safety to life and limb. 

Mr. Mann. There is this difference about it, as far as the criminal 
code is concerned, that there is no immunity provision in this, and you 
could not require an official of the railroaa company there to produce 
books in court or allow an 'inspector to examine the books, because 
that would render him criminally liable under this law. 

Mr. Fuller. I am not a lawyer, but I can not see how they can call 
for the books with regard to rates and not be permitted to do so in a 
case of this kind. 

Mr.. Mann. If you were a lawyer, you would readily see; or if 
you had examined the bills, you are lawyer enough to know 

Mr. Fuller. I wish I was a lawyer, because I have to run up 
against lawyers so often that I would feel more competent to answer 
questions if I had more knowledge of law ; but as to the justice of it, 
I can not see why they can not call for the books in regard to this as 
they can do with regard to rates. 

Mr. Mann. There is an immunity provision under the interstate- 
commerce act, but there is no immunity provision under this act. 
You make the train dispatcher criminally liable here, and you could 
not require him to show these books unless you gave him immunity 
from prosecution. 

Mr. Fuller. The book is not always in the hands of the man who 
violates the law. You can go to the superior officer of that fellow 
and ask him for that book, and he would have to show it. The 
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train dispatcher is only the custodian of the book when it is in use. 
You can get it from another officer. I do not understand why it is 
incriminating to the other officer if he did not order him to do this, 
if the train dispatcher is to blame. 

Mr. Gaines. Mr. Fuller, let me suggest a case now. So far as I 
am concerned, I will say to you I believe that th6 man ought not 
to work excessive hours, and that the public should not be subjected 
to that danger, if it can be reached ; but I do not like the idea of 
one-sided legislation. 

It does not address itself to my sense of fairness. Now, you take 
the case of a telegraph operator. The day man is on at night. Sup- 
pose you ask him where the other man is. He says he is ill. It may 
not be true. It may be another case where he is taking that man's 
place to let him go to a dance,, as in the Colorado case the other day. 

Mr. Fuller, i do not know anything about the Colorado case. The 
reports that should be here in compliance with the law are not here. 
If you are going on suppositions, I would like to cite something I 
heard about the Colorado case. I understood the train dispatcher 
knew that man was away, and the night operator told him he was 
sleepy and wanted him to send a man on a certain train to relieve 
him, and he did not, and he told him again, and he promised, but 
did not send the man. 

Mr. Gaines. In- such cases the guilty party should be prosecuted 
and convicted. Now, st^pose that happened ; you make that person 
eustodian of those books. He generally does now — ^he in most cases 
ought to know, but in some cases does not actually know, how long 
a man has been actually off, and guilty. It would relieve from any 
conviction a man who certainly must know that he has violated the 
law. 

Mr. Fuller. I do not think you have stated the case properly. I 
say this, that a railroad company or the man in charge of the men 
does know, or at least has the opportunity to know, and ought* to 
know, when each man goes on duty and when he is relieved. He 
knows just as well as the man himself. , 

I submitted here a copy of a circular letter from the general man- 
ager of the Chicago and*^ Northwestern Railroad, in which he went 
into details, telling them how to do this very thing. 

Have you any other questions, Mr. Chairman? 

The Chairman. I believe not. 

Thereupon, at 11.45 o'clock a. m., the hearing was concluded, and 
the committee went into executive session. 
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